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Hithical Issues in Bankrunicy

f. "Honesty Is The Best Policy, But Insanity Is A Better Defense”
A. Rule 1.1. Competence

A lawyer shall provide competent representation {0 2

client. Competent representation requires the legal knowledge,
skiil, thoroughness and preparation reasonably necessary for the
representation.

B. Rale 1.2. Scope of Representstion

R %

(e} When a lawyer knows that a client expects assistance not

permitted by the Rules of Professional Conduct or other law, the lawyer
shall consult with the client regarding the relevant limitations on the
lawyer’s conduct.

C. The New Limited Scope of Representation Rule (Appendix "A")
D. Rule 3.2. Expediting Litigation

A lawyer shall make reasonable efforts to expedite litigation
consistent with the interests of the client.

E. Rule 3.1. Meritorious Claims and Contentions

{a) In his representation of a client, 2 lawyer shall not file a suit,

assert g position, conduct a defense, delay a trial, or take other action on
behalf of the lawyer’s client when the lawyer knows or when 1t is obvicus

that such action would serve merely to harass or maliciously injure another.
F. The "Lying" Client - RO-2009-01 (Appendix "B")
i1, Conflicts Of Interest - "Everything Is Okay In The End. If it's Mot
Okay, Then It's Mot The End”
A. Rule 1.7. Conflict of Interest: General Rule

{2y A lawyer shall not represent a client if the representation of that
client will be directly adverse to another client, unless:
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{1} the lawyer reasonably believes the representation will not
agversely affect the relationship with the other client; and

(2} each client consents after consuliation.

(b} A lawyer shall not represent a client if the representation of that
client may be materially limited by the lawyer’s responsibilities to anothe
client or to a third person, or by the lawyer’s own interests, uniess:

{1} the lawyer reasconably believes the representation will not be
adversely affected; and

{2} the client consents after consultation. When representation

of multiple clients in 2 single matter is undertaken, the consultation shall
inchude explanation of the implications of the common representation
and the advantages and risks involved.”

B. Rule 1.9, Conflict of Interest; Former Client

A lawyer who has formerly represented a client in a matter shall
not thereafter:

{(a) represent another person in the same or a substantially

related matter in which thaf person’s interests are materially adverse to
the interests of the former client, unless the former client consents after
consultation; or

{b) use information relating to the representation to the dis-
advantage of the former client except as Rule 1.6 or Rule 3.3 would
permit or require with respect to 2 client or when the information has
become generally known.”

L. Rule 1.8. Conflict of Interest: Prohibited Transactions

L ]

{g) A lawyer who represents two or more clients shall not
pariicipate in making an aggregate seitlement of the claims of or
against the client, or in 3 criminal case an agpregated agreement as
to guilty or nolo contendere pleas, unless each client consents after
consuitation, including disclosure of the existence and nature of all
the claims or pleas involved and of the participation of each person
in the settiement;



3. Rule 1.8, Conflict of Interest: Prohibited Transactions

(i} A lawyer shall not engage in sexual conduct with a client or representative of
a client that exploits or adversely affects the interests of the client or the lawye
ciient relationship, including, but not Himited to:

oy
-

(3} requiring or demanding sexual reiations with a client or a
representative of a client incident to or as a condition of legal
representation;

{2} continuing o represent 2 client if the lawyer’s sexual relations with
the client or the representative of the client cause the lawyer to render
incompetent representation.

E. "Situational” Conflicts

F. "Positional” Conflicis

111, "Mothing Is Foolproof To A Sufficiently Talented Fool”
A. Client identity {See V.
B. Lawyer Identity
C. Scope of Representation - Again

. Communication "Issueg”

iV, Vi Y@;Lz Think Mobody Cares For You, Try Missing A Couple Of
Payments"

A. Wil Neglect (Rule 1.3, Ala. R Prof. C.) - "Plan To Be Spentaneous
Tomerrow"

i. Failure to communicate
2. Poor office management
3. Heavy workload

B. Failure to Communicate {Rule 1.4, Ala. R. Prof. C.) - "Tws Wrengs Are Only The
Beginning'’

{a} A Za\}vyer shall keep 2 client reasonably informed about the siatus of 2 matter and



promptly comply with reasonable requests for information.

(&) A lawyer shall explain 2 matier to the exient reasonably necessary to permif the
client to meke informed decisions regarding the representation.”

i. Scope of representation

2. Basis or rate of fees and expenses
3. Case Status

4. Keep Client Informed

C. Trust Account Issues {Rule 1.15, Ala. R. Prof. C.} - "If At First You Don't Succeed,
Drestroy All The Evidence That Shows Yeu Tried”

1. Mandatory ICLTA

Z. Money and Property - Ruie 1.15 includes any property belonging to a client or
third party that is delivered to the lawyer. {Client files, documents, photos,
physical evidence, videotapes and audiotapes, etc.)

3. Nominal, Short Term and Not Practicable - The IOLTA trust account is for funds
that are nominal in amount or that will be held for a short term and the lawyer
has determined that the funds cannot practicably be invested for the benefit of
the client or third party.

4. Gwnership at Receipt - Whether funds are deposited into & trust account or
regular account depends on who owns the funds at the time they are received by
the lawyer.

(]

Seperate - Money and property must be kept separate from the lawyer’s personal
or business property. Only client and third-party funds shouid be deposited into
the trust account. No Personal or Business Funds, except funds to pay account
expenses or funds jointly owned by lawyer and client and/or third party at time
of receipt.

o

Trust Designation - Trust account checks and deposit slips must be designated as
a trust account by use of terms such as “trust account,” “fduciary account,” or
“gscrow account.”

.

. Other Designation - Business acoount that is ot a trust account, its checks and
deposit skips must be designated as 2 non-trust account by use of terms such as
“business account,” “professional account,” “office account,” “general account,”
“nayroll account,” or “regular account.”



&. Complete Records - Complete records of the account must be maintained for g
period of six years afier termination of the representation. A checkbook register
is NOT a “complete” record,

$. Prompt Notification - A lawyer must promptly notily the client or third party
upon receipt of furnds in which the client or third party has an interest.

18, Prompt Delivery - A lawyer must promptly deliver those funds io the person
entitled to receive them.

11, Disputed Funds - When the ownership of funds is in dispule, the amount in
dispute shall be held separately unti! there is an accounting and severance of the
interests. Any amount not in dispute should be promptly disbursed.

12. Uncoliected Funds - A iawyer should not make disbursements of uncollected
funds. However, if the lawyer has a reasonable and prudent belief that a deposit
of an instrument payable at or through & bank will be collected promptly, then
the lawyer may, at the lawyer’s own risk, disburse uncoliected funds, If the
funds are not collected, then the lawyer must replace the funds within five (5}
working days of notice of non-collection.

i3, Automatic Overdraft Notification Agreement - A lawyer must execute an
automatic overdraft notification request for all trust accounts. Auiomatic
overdrafl notification reguires the financial institution to report every instance
where a properly payable item is presented for payment and there are insufficient
funds or the item is paid and an overdrafl on the account is created and is not
paid by the lawyer within three business days from the date notice is sent to the
lawyer. An overcdraft notification is a proper ground for further investigation by
the Office of General Counsel.
V. "A Man Is Innocent Until Proven Broke”
A. Fees
B. "Expenses”

., Retziners

D THE Word - RC-2608-03 (Appendix "C")

Wi ViIf Al Is Not Lost, Where Is 77

A. Client Files - Ownership



B. Client Files - What is 2 "file"? - RO-2010-02 {Appendix "D
C. Captain of The Ship
. Technology

1. Mining Metadata

2. The "Virtual” Lawyer/Law Firm

Vil A Closed Mouth Gathers No Feet”

A. Rule 1.6. Confidentiality of Information

{2} A lawyer shall not reveal information relating to represen-

tation of 2 client unless the client consents after consultation, except for
disclosures that are impliedly authorized in order 1o carry out the repre-
sentation, and except as stated in paragraph (b).

B. Rule 1.8. Contlict of Interest: Prohibited Transactions

{(b) A lawyer shall not use information relating o representation
of a client to the disadvantage of the client unless the client consents
after consuligtion, except as permitted or required by Rule 1.6 or Rule 3.3

C. Rule 3.10. Threatening Criminal Prosecution

A tawvyer shall not present, participate in presenting, or threaten
to present criminal charges solely to obtain an advantage in a civil
matter.”

Wiil. "Hagles Mav Soar But Weasels Aren'’t Sucked Into Jet Engines”
A. Rule 4.2, Communication With Person Represented by Counsel

In representing 2 client, a lawyer shail not communicate about the subject of the
epresentation with a party the lawyer knows 1o be represenied by ancther lawyer
in the matter, unless the lawyer has the consent of the other lawyer or is

authorized by law to do so.

B. Rule 1.16. Declining or Terminating Representation

(a} except as stated in paragraph (¢}, & lawyer shall not represent
a client or , where representation has commenced, shall withdraw from



the representation of a client, if

{1} the representation will result in violation of the Rules
of Professional Conduct or other law,

{2y the lawver’s physical or mental condition impairs the
lawyer’s ability to represent the clent; or

(3) the lawyer is discharged.

{b) Except as stated in paragraph (¢}, a lawyer may withdraw
from representing a client if withdrawal can be accomplished without
material adverse effect on the interests of the client, or ift

(1) the client persists in a course of action involving the
lawyer’s services that the lawyer reasonably believes is criminal or
fraudulent;

{2} the client has used the lawyer’s services to perpetrate a
crime or fraud;

{3} the client insists upon pursuing an objective that the
tawyer considers repugnant or imprudent;

{4} the client fails substantiaily to fulfill an obligation to
the lawyer regarding the lawyer’s services and has been given reasonabie
warning that the lawyer will withdraw unless the obligation is fuifilled;

{5} the representation will result in an unweasonable financial
burden on the lawyer or has been rendered unreascnably difficult by
the client; or

{6} other good cause for withdrawal exists:

{c} When ordered to do so by a tribunal, a lawyer shall continue
representation notwithstanding good cause for terminating the
representation.

(&) Upon termination of representation, a lawyer shall take steps

to the extent reasonably practicabie 1o protect a client’s interests, such as
giving reasonable notice {o the client, allowing fime for employment

of other counsel, surrendering papers and property to which the client

i entitled and refunding any advance payment of fee that has not been
earned. The lawyer may retain papers relating to the client to the extent
permitted by other law.”



C. Rule 3.6, Trial Publicity

{2} A lawyer shall not make an exirajudicial statement that a
reasonable person would expect to be disseminated by means of public
communication if the lawyer knows or reasonably should know that it
will have a substantial likelihood of materiglly prejudicing an adjudi-
cative proceeding.

D Rule 4.3. Dealing With Unrepresented Person

in dealing on behalf of 2 client with 2 person who is not represenied by counsel, 2
lawyer shall not state or imply that the lawyer is disinterested. When the lawyer
knows or reasonably should know that the unrepresented person misunderstands
the lawver’s role in the matter, the lawyer shall make reasonable efforts to correct
the misunderstanding.

X, "Mever Attribute To Malice That Which Can Adequately Be
Explained By Stupidity™

A, Rude 5.5, Unauthorized Practice of Law
{2} A lawyer shall not:

{1} practice iaw in g jurisdiction where doing so violates the regulation of the
legal profession in that jurisdiction; or

(2) assist a person who is not g member of the bar in the performance of activity
that constitutes the unauthorized practice of law.

B. Rule 3.4, Fairness to Opposing Party and Counsel
A lawyer shall not:

{z} unlawfuily obstruct another party’s access to evidence or
unlawfully alter, destroy or conceal a document or other material having
potential evidentiary value. A lawyer shall not counsel or assist another
person to ¢o any such act;

{b) falsify evidence, counsel or assist 2 witness to testify falsely,
or offer an inducement to 2 witness that is prohibited by law;

(¢} knowingly disobey an obligation under the rules of 2 tribunal
except for an open refusal based on an assertion that no valid obligation
exists; or



(&) request 2 person other than a client to refrain from
voluntarily giving relevant information 1o another party, unless:

(1) the person is a relgtive or an empioyee or other agent of

a client and the lawyer reasonably believes that the person’s interests
will not be adversely affected by refraining from giving such informa-
fion;

(2 the person may be required by law to refrain from dis-
closing the information; or

(3} the information pertains to covert law enforcement
investigations in process, such as the use of undercover law enforce-
ment agents.

C. Raule 3.3, Candor Toward the Tribunal
{a)} A lawyer shall not knowingly:
{1} make a false statement of material fact or law to a tribunal;

{2y fail to disclose a material fact to @ tribunal when disclosure is
necessary to avoid assisting a criminal or fraudulent act by the client; or
{3} offer evidence that the lawyer knows to be false. ifa lawyer

has offered material evidence and comes to know of its falsity, the lawyer
shall take reasonable remedial measures,

{5} The duties stated in paragraph {a) continue to the conclusion of

the proceeding, and apply even if compliance reguires disclosure of
information otherwise protected by Rule 1.6.

X, "According To My Best Recollection, I Don't Remember™
A. Rule 18, Alabama Rules of Disciplinary Procedure
“if, before engaging in a particular course of conduct, a lawyer makes a full and
fair disclosure, in writing, to the General Counsel, and receives there from a
written opinion, concurred in by the Disciplinary Commmission, that the proposed
conduct 1s permissible, such conduct shall not be subject to disciplinary action.”

B, Formal and Informal Opinions

C. Write: Alabama State Bar, P.O. Box 671
Montgomery, Alabama 36101-0671



D. Call: 334.269-1515
800-354-6154

i0



APPENDIX A

THE NEW LIMITED SCOPE OF
REPRESENTATION RULE



IN THE SUPREME COURT OF ALARBAMA
March 26, 2012

QRDER

WHEREAS the Alabama State Bar has recommended to this
Court that it consider adeopting rules reﬁatgng to limited-
scope representation by attorneys in this State; and

~

WHEREAS this Court has ﬂatermlned that provision for such
limited-scope representaticn is advisable;

THEREFORE ORDERED that Rule 1.1, 1.2{¢c}, Rule 4.2,
and Rule 4.3, Alabama Rules of Professional Conduci, be
amended to read in accordance with Appendices A, B, C, and D
gttached to this order;

IT I5 FURTHER CRDERED that HRule 11, Alabama Rules of

3,

Civil Procedure, be amended to read in accordance with
Bppendix E to this order and that Rule 87, "Limited 3Scope
Representation,”™ Alabama Rules of Civil Procedure, be adopted

to read. in accerdance with Appendix F to this order;

IT IS FURTHER ORDERED that the amendments of these rules
nd the adoption of Rule 87 Blabama Rules of Civil Procedure,

a e
be effective immediately:;

IT IS FURTHER CORDERED that the following note from the
reporter of decisions be added to follow Rule 1.1, Rule 1.2,
Rule 4.2, and Rule 4.3, Alabama Rules of Professional Conduct,

o

and Rule 11 and Rule 87, Alsbama Rules of Civil Procedure:

"Note from the reporter of decisions: The crde
amending Rule 1.1, mule 1.2{cy, Rule 4.2, and Rul
4.3, Alsbama Rules of Professional Conduct, an
amending Rule 11, Alabama Rules of Civil ?rocedure,

lad

and adopting Rule 87, Alsbama Rules of Civil

{L (70 Lt



Procedure, is published in that volume of Alabams
Repeorter that contains Alabama casss from So.
Sdnii

Malone, C.J., ngd Woodall, Stuart, Belin, Parker,

dock, Shaw, Main, and Wise, JJ., concur.

o

9]

{ Mobert G. Esdals, 8r., as Clerk of the Suprems Court
of Alabama, do hersby certify that the foregoing Is
a full, trus and corract copy of the Instrument(s)
herewilh set out 45 sams appear(s) of record In said
Court.

4§
Alabama

Clerk, Supreme Court of



APRPENDIX A
{Alabhama Rules of Professional Conduct

2 lawver shall provide competent vepresentation to =z
client. Competent representation requires the legal
knowledge, skill, thoroughness, and preparation reasonably
necessary for the epreyuntagzo“, A lawyer and client may
agree, pursuant tc Rule 1.2{c}, to limit the scope ¢f the

presenbatéen with respect to a matter, In such
CLFCEmgbaHCSu, competence means the knowledge, skilli,

thoroughness, and preparation reascnably necessary for such
limited representation.



APPENDIX B
{(Rule 1.2{cy, Alabama Rules of Procfessional Conduct)

{cy A lawyer may limit the scope of the representation

if the limitation is reasonable under the circumstances and
the client gives informed consent.

{1} The cliient’s informed consent must be confirmed in

o

w
i..)
o
ot
054

{i} the ryepresentaticn o©f the client cor
solely of telephone consultation:

{11} the representation is provided by a lawyer
employed by a nonprefit legal-services program OF
participating in a pro bone program approved by the
Alabama State Bar pursuant to Rule 6.6 and the lawyer’'s
representation consists solely of providing information
and advice or the preparation cof legal documenits; or

{iii) the court appoints the attorney for a limited
purpose that is get forth in the appointment order.

{2} If the client gives informed consent in writing
signed by the cilient, there shall be & presumption that:

{i} the representation is limited to the attocrney
and the services described in the writing; and

(13} the attorney does not rvepresent the client
generally or in matters other than those identified in



APPENRIX C
Rlabama Rules of Professional Conduct

P

-

Rule 4.2. Communication with Person Represented by Counsel

{a} in repr eseﬁtiﬂc a client, a lawyer shall not
communicate about the sublect of the representation with a
party the lawyer knows to be represented by ancther lawver in
the matiter, unless the lawyer has the consent of the other
lawyer or is authorized to do so.

{} A person to whom limited-scope resengatlon is
g provided or has been provided zn ccordarce with Rul
¢} is censidered to be unrepresented for purpocses ¢f this
le unless the oppesing lawyer has been provided with
tten notice of the limited-scope representation. If such
ice is provided, the opposing lawyer shall not communicat
th :ne Lrson reca*az g mattvra demlg wated in the Qetlﬁe of

H

€

u

¢

th (D



D
{Alabama Rules ef GfeSSlOnal Conduct)

o

Rule 4.3. Dealing with Unrepresented Persor

{ay In dealing on benalf of a client with a person who
is not represented by counsel, a lawyer snall not state or
1r“;y that the lawyer is disinterested. When the lawyer Xnows
or reascnably should know that the unrepresented person

mis uuaers ands the lawyer’s role in the Watt@r, the lawyer
shall make reascnable efforts to correct the misunderstanding.

{b} & person to whom limlted-scope representation is
being provided or has been provided in accordance wiih Rule
1.2{c) is considered to be unrepresented for purpoeses of this
rule unless the opposing lawyer has been provided with a
written notice cof the limited-scope representation. If such
notice is provided, the vperscn is ccns*dered te  be
unrepresented regarding matters not designated in the notice
of limited~scope representation.



{a} Every pleading, moticn, Or ocother paper of a party
represented by an atitorney shall be signed by at least one
attorney of record in the atiorney’s individual name, whose
address shall be stated. A party whe i3 not represenied by an
attorney shall sign the pleading, motion, or other paper, and
state the party's address. Except when otherwise specifically

provided by rule or sta*utey pieadings, motions, or other
papers need not be verified or accompanied by sffidavit. The
rule in equity that the avearments ¢f an answer under cath must

e overcome by tThe testimony of Lwo w*tnesbes or ¢f one
w;;ness sustained by corroborating circumstances is abolished.
The signature of an attorney constitutes & ce*t*f cate by the
attorney that the attorney has read the pleading, moticn, or
cther paper; that to the best c¢f the attorney's knowledge,
info vmaukmu, and belief there is good ground to support if;
and that it is not interposed for delay. As provided in Rule
Yy of the Alabama Rules of Judicial Administration, an
ctronic signature is a "signature” under these Rules. If
teading, motion, or other paper is not signed or is signsd
with intent to defeat the purpose of this rule, 1t may be
stricken as sham and false and the action may proceed as
though the pleading, moticon, or other paper had not been
served. For a willful violation of this rule an attorney may

be subiected to appropriate disciplinary action. Similar
action may be taken 1f scandalous or indecent matier lis
ingserted,

{b} Limited-scope representation. An attorney may draft
or help to draft a pleading, motion, or cther paper filed by
an otherwise self-represented person. The attorney need not
sign that pleading, motion, or other paper buit shall include
a2 notation at the end stating: "This dcﬂum@ﬁt Was prepared
with the assistance of & 1ﬂc@nsea Alabama lawyer pursuant Lo
Rule 1.2{c}, Blabama Rules of Procfessional LOR@&CCo“ In

providing such drafting assistance, the attorney may rely on
the otherwise self-represented person’s representation ¢f the
facts, unless the atitorney has reason to believe that such

vepresentation is false or materiaslly insufficient,
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APPENDIY ¥
labama Rules of Civil Procedure)

i
48

87. Limited-Scope Representatiocn

{3} Permitted. In accordance with Rule 1.2{c} of the
Alabams Rules of Professional Conduct, an attorney may provide
limited~scope representation tLo a person invelved in a court
proceeding,

{by Notice. If specifically so stated in a notice cof
iimitedmscc@e representaticn filed and served pricor to or

w3

simultaneously with the initiaticon of a proceeding, ar
attorney’s role may be limited as set forth in the notice,.

[
o]

{cy Terminaticn. The attorney's role terminates without
the nece ss*tj of leave of court upon the attorney’'s filing =
notice of completion of limited-scope representation with a
certification of service on the client.

f‘!

{dy Service. Service on an attorney providing limited
scope representation is reguired only for matters wﬁwnéh the
scope ¢f the representation as set forth in the notice.




- ; . - . Case Number,
C - Notice of Limited Scope Representation
Rey. 7/11 {Family Law Cases)
in the fcheck onsl: T Clreult 13 Juvenile Courl of County, Alabama
Y.
Piginiiif's Nams Defandants Name
& Lewyer's infonmation

nzma
atddrass city sizts Zip code
{ S { 3

phong ¥ a-rnall fax #

i am the lawyer sted in (D). | agres o provide miled scope representation o the (check ong;: T Plainiifl,
whoss contact information for servics is; Li Defendary,

party's name

agdress clity slate Zip cods
() £
phona #

fax #

! agres o reproasnt the parly isted ahove (check aif that apply):

3 Atthe hearing (date): 7 and at any continuance of that hearing
3 Until the cowt's order after thal hearing

3 Untlissugs checked in below ars setlied, by agreement or by trial

O Clher fsxpiain and give dates);

i agres to be the lawyer for this case only lor the following issues (chack all thaf apply):

a. I3 Child Support fcheck al that spply): £3 Getan order {3 Enforce an order
3 Change an order (expiaing:

o I Spousal Support (check ol that apply): T4 Get an order 3 Enforcs an order
3 Change an order (explaing

¢. 1 Faestraining Order (check all that applyy: T3 Get an order I3 Enforos an order
3 Changs an order (fexglaiy:

¢. I3 Custody / Visitation (check alf that zppiy); 13 Get an order £} Enforce an order
£ Changs an order (expigink

g. 0 Property Division fexplain):

. 3 Hstirement Baneflis fexpiam):

Cordempt (expiain):

g.
h

oo

Other sxplaing:

i I Sos altachment,

Ravy, 711 © 2041 Alabams Siate Bay




- Motice of Limited Scope Representation | Case Number.

Page 2 of 2 #7454 {Farmily Law Caszaes)

& The party must read and sign below:

§ agros 1o ihe limited scope represeniation chacked above. | undersiand that | may be asked o agres o
gihgy termg not mentioned on this form in order for this lawyer o rapressnt me. | also undsrstand that
whan the sarvioss checked above have hesh compietad, | must got 2 new lawyer or represent myssif,

Pariy signs hare: % , Date:

Lawyer signs hers: % Date:

€ Afer signing above, Ine igwyar must:

1. Fill out the box fo the right, then Certificate of Sarvice — | cerlify thal 2 us copy of this
| Motics was deilvered or malled o the other parties or thelr

2, Mgl or deliver s copy of this form o the iawyerls) on /date):

cther party or hisfher lawyer.

i Sign hera:§

3. File the origingl of this Modce with the
court clsri

Rev, 7711 ®© 2011 Algbama State Bar




w FH . k . _ . Case Number
C - ## Hotice of Limited Scope Represeniation
S2av. TH1 1 {Not for Farmlly Law Cases)
in the (check onel T Clreuit 12 District Court of County, Alabama
) Y.
Plaintiff's Name Dafandant’s Name

G Lawvers information

name
addrass clty stats Zip code
L ) { 3
phons # g-math fax #
@) 1amthe lmwyer isted in (. | agres 1o provids imited scope repressniation (o the (check ons): I3 Plaingt
. . ; . . fard,
iy raprosentation will iInciude only the inliowing sevices foheck all that apply): L1 Defendant
a. L atthe hearing /date) b, L3 stthe trisl (dats):
3 and at any continuanes of that hearing 3 and at any continuanes of that tral
O untii the cowrt's order after that hearing 0wl the judgment
c. 1O Other fapiain and give dates):

{3y The contact information for servics for the party | will represent is:

party's nams

addrass ity state o code

.
et

A
i
phone # fas #

& The party must read and sign below:
{ agres to tha imited scope representalion checkad above. | undersiand that i may be asked o agres io
othey terme nol mentionsd on this form in order for this lawyer 10 reprasent me. | also understand that
when ths services checked above have bosn completed, | must gatl a new lawyer or repraesent myssi.

Party signs here:% Date:

Lawyer signe here:? Dala:

(5 After signing above, the lawyer must:

4. Fif out the box fo the rght, then Cetificats of Service — | coriify that 2 rue copy of this
Alotice was deliverad or mailied to the other parliss or thelr

Ay i3 ; 4 & 1l # .";; ] i
2. Mgl or deliver 2 copy of this form o the rawyar(s) on (date):

other parly or hisfer lawyer.

Sign hera: ?"

3. Fils the originag! of ihis Motice with the courl
sleri,

Rev, Tit1 © 2011 Alzbama State Bar




C-w ’ Notice of Completion of Case Numbsrn

2. Mai or deliver g copy of this form o

3. File the originei of this Aolice with the

Sav. TH 1 Limited Bcope Representation
in the {check one); T3 Clreult T3 District 13 Juvenile Court of County, Alzbama
; V.
Plagintitfs Nams Detendant’s Nams
{3 1 flawysr's namsy, , filed & Notice of
Limited Scope Representation in this case on {dafe): , and agreed o provids
fimited scope represeniation o the (oheck ong)r 11 Plaintift 1 Defendant, whose last known
contact information is listed below:
pariy's name k
- { ;

addrass city stats Zip cods phons #

v 2y My work under the limited scope reprasentation agreement has been completed. | am no tonger

the lawyer for the (check ons)r [ Plainti¥ 3 Defendamt

Lawyer's sigrzature:? ; Date:

After signing above, you mush:

Fifi out the box to the right, then . Certificats of Service — | carlify that 2 rus copy of this
Notice was dafivered or malled to the other parlies or their
lwyer(s) and o the cllent whoss represeniation has bean

e other pa hisiher iaw : .
ta other party or hisher lawyer and completad on (date):
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APPENDIX "B

THE "LYING" CLIENT

ETHICS OPINION RO-2008-01



ETHICS OPINION
RO-2009-01

Ethical Obligations of 2 Lawver When His Client Has Committed or Intends to
Commit Perjuxy

QUESTION:

What are & lawyer’s ethical obligations when his client reveals his intent to
commit perjury? What are a lawyer’s ethical obligations when a lawyer learns
that a client has committed perjury?

ANSWER:

Regafdiess of whether the lawyer is representing a civil client or a
criminal client, the lawyer’s ethical obligations remain the same. Where a client
informs counsel of his intent to commit perjury, a lawyer’s first duty is to attempt
to dissuade the client from committing perjury. In doing so, the lawyer should
advise the client that if the client insists on committing the proposed perjury then
the lawyer will be forced to move to withdraw from representation. The lawyer
shmﬁd further explain that he may be required to disclose the specific reason for

ithdrawal if required to do so by the court. If the clent continues to insist tha
they will provide false testimony, the lawyer should move to withdraw from
representation.

When a lawyer has actual knowledge that a client has comumitted perjury
or submitted false evidence, the lawyer's first duty is to remonstrate with th
client in an effort to convince the client to voluntarily correct the perjured
testimony or false evidence. If the client refuses to do so, the lawyer has an
ethical obligation to disclose the perjured testimony and/or submission of false
evidence to the court.!

DESCUSSEION:
Havin:g a client threaten fo commit perjury or actually committing perjury

is one of the most difficult ethical dilernmas a lawyer can face. The lawvyer is torn
between his loyalties to the client and his duties as an officer of the court. In the

" This opinion is consistent with ABA Formal Opinion 87-353.




context of the civil cient, however, Rule 3.3, Ala, R. Prof. £, and #s Comment
clearly require the lawyer to place his duties as an officer of the court above his
duties of loyalty and confidentiality to the client. Rule 3.3 provides as follows:

ULE 33 CANDOR TOWARD THE TRIBUNAL

{a) A lawyer shall not knowingly:

{1} make a false statement of material fact or law o a fribunal;

(2) fail to disclose a material fact {0 3 tribunal when disclosure i
necessary fto avoid assisting a criminal or fraudulent act by the
client: or

{3} offer evidence that the lawyer knows to be false. If a lawyer
has offered material evidence and comes to know of its falsity, the
iawyer shall take reasonable remedial measures.

(b} The duties stated in paragraph {a} continue o the conclusion
of the proceeding, and apply even if compliance requires disclosure

of information otherwise protected by Rule 1.6,

{c} A lawyer may refuse to offer evidence that the lawyer
reasonably .seizeves is false.

{dyIn an ex parfe proceeding other than a grand ‘u*y
roceeding, a lawyer shall inform the {ribunal of all material fact
known to the lawver which will enable the tribunal fo make an

informed decision, whether or not the facis are adverse.

The Comment to Rule 3.3 provides in pertinent part as follows:

Commend

False Evidence

When evidence that a lawyer knows to be false is provided
by a person who is not the client, the lawyer must refuse to offer it
regardless of the client’s wishes.



When false evidence is offered by the client, however, a
Onﬁzs:"’ may arise between the lawyer's duty 1o keep the clent's
revelations confidential and the duty of candor to the court. Upon

ascertaining that material evidence is false, the lawyer should seek
to persuade the client that the evidence should not be offered o, if
it has been offered, that its false character should immediately be
disciosed. If the persuasion is ineffective, the lawyer must take
reasonable remedial measures.

Except in the defense of a criminal accused, the rule
generally recognized is that, if necessary fo rectify the situation, an
advocate must disclose the existenice of the client’s deception to the
court or to the other party. Such a disclosure can result in grave
consequences to the client, including not only a sense of betrayal
but also loss of the case and perhaps a prosecution for pﬂr;'uryv But
the alternative is that the lawyer cooperaie in éece’vmg the court,
thereby subverting the truth-finding process which the adversary
system is designed to implement See Rule 1.2{d}. Furthermors,
unless it is clearly understood that the lawyer will act upon the
duty to disclose the existence of false evidence, the client can
simply reject the lawyer’'s advice to reveal the false evidence and
insist that the lawyer keep silent. Thus the client could in effect
coerce the lawyer into being a party to fraud on the court.

Remedial Measures

f perjured testimony or false evidence has been offered, the
advocate’s proper course ordinarily i5 fo remonstrate with the
ciient confidentially. ¥f thet fails, the advocate should seek to
withdraw if that will remedy the situation. If withdrawal will no
remedy the situation or is impossible, the advocate should z“ake
disclosure to the court. It is for the court then to determine what
shiould be done~-making a statement about the malter to the trier of
fact, ordering a mistrial, or perhaps nothing. I the false testimony
was that of the dient, the client may controvert the lawyer’s version
of their communication when the lawyer discloses the situation fo
the court. I there is an issue whether the client has committed



periury, the lawyer cannot represent the client in resolution of th
issue, and a mistrial may be unavoidable. An unscrupulous cizen‘f;
mignt in this way attempt to produce a series of mistrials and thus
escape prosecution. However, a second such encounter could be
construed as a deliberate abuse of the right to counsel and assucha
waiver of the right to further representation.

Duration of Obligation

A practical Hme limit on the obligation fo rectify the
pregentation of false evidence has to be established. The conclusion
of the procesding is 2 reasonably definite point for the termination

of the obligation.

&s such, a lawyer may not submit false evidence to a court or assist a

client in doing so. When a lawyer learns that a client intends o commit perjury

r to offer false testimony, the lawyer should counsel the client not to do so. The
iawyer should inform the client that if he does testify falsely, the lawyer will
have no choice but to withdraw from the matter and to inform the court of the
client’s misconduct. If the client insists on testifying falsely, the lawyer should
refuse to offer the perjured testimeny or should immediately move to withdraw
from the representation? In counseling the client, the lawyer should inform the
ciient that if the client continues to Insist on testifying falsely, then the lawyer
will be required to withdraw. The lawyer should further explain that he may be
required 1o disclose the cient’s intentions to the court, if the court requires the
lawyer to disclose a specific reason for the withdrawal,

Some states, such as Florida, in Formal Opinion 04-1, require the lawyer to
atfirmatively disclose the client’s intent to testify falsely 1o the court t zpon
withdrawal. According to the opinion, “[i}f the lawver knows that the client will
testify falsely, withdrawal does not fulfill the lawyer’s ethical obligations,
because withdrawal alone does not prevent the client from committing periury.”
However, Florida requires a lawyer to reveal any information that is necessary to
prevent a client from committing a crime, including the crime of perjury.

*Hazard & Hodes, The Law of Lawyering, § 29.13. 3« Edition {2005).



Alabaraa has no such counterpart in the Rules of Professional Conduct
Rether, Rule 1.6, Ala. R. Prof. ., provides as follows:

1.6 CONFIDENTIALITY OF INFORMATION

{a) A lawyer shall not reveal information relating to
representation of a clent unless the client consenis after
consultation, except for disclosures that are impliedly authorized in
order to carry out the representation, and except as stated in
paragraph (b}

{b} A lawyer may reveal such information fo the extent the
lawyer reasonably believes necessary:

(1} to prevent the client from committing a criminal act that the
tawyer believes is likely to result in imminent death or subsiantial
bodily harm; or

{2} to establish a claim or defense on behalf of the lawyer in a
controversy between the lawyer and the clieni, to establish a
defense to a criminal charge or civil claim against the lawyer based
upon conduct in which the client was involved, or to respond fo
allegations in any proceeding conceming the lawyer’s
representation of the client,

Under Rule 1.6, a lawyer is permissively allowed to disclose confidential
information only when disclosure is required to prevent a cliend from
committing a criminal act that is “likely to result in imminent death or
substantial bodily harm .. .” The crime of periury does not fall within this
narrow excepiion io Rule Mé As such, the lawyer is not, upon

ithdrawal, required to disclose the client’s infent to commit perjury.
However, i the court requires the lawyer to disclose the specific reason
for his withdrawal, the lawyer may disclose the client’s intent to comumit
perjury.

When a lawyer learns of the cliend’s perjury after the fact, Rule 3.3
requires the lawyer to imumediately take remedial measures to correct the client’s
miscorduct, -{}rdiﬁaf?}y, the lawyer should first remonstrate with the client in an
attempt to convince the client to, of his own volition, inform the court and/or the
oppasing party of his mzscenduct. in doing 50, the lawyer should explain that i




the client refuses to do 50, the lawyer will have no choice but to inform the court
of the client’s actions. If the client refuses to disclose his misconduct, then th
lawyer has a duty to inform the court and/or opposing party of the false evidence
or testimony.

Ohbvicusly, a lawyer’s ethical responsibilities do not continue ad infinitum.
Ruie 3.3(b}, Ala. R. Prof. €, provides that the duties under Rule 3.3 only continue
to the conclusion of the proceeding, For example, if a lawyer learns that his
chient testified falsely after the conclusion of the case, the lawyer would not have
a duty to disclose the fraud to the court. The Disciplinary Commission has
determined that a proceeding is concluded when a certificate of judgment has
been issued or the time has expired for all post-irial motions or pleadings.

It is alsc important to distinguish between a lawyer’s actual knowledge
versus a reasonable belief or suspicion that the client has lied or offered false
evidenice, Where a lawyer has actual knowledge that a client has testified falsely,
then the lawyer would be required to comply with Rule 3.3. When a lawyer does
not have actual knowledge, but rather only a reasonable belief that the client has
tied or offered false evidence, then lawyer would not have any obligation to
disclose his suspicions to the court or the opposing party. Rather, “[a] lawyer's
reasonable belief that evidence is false does not preclude its presentation to the
trier of fact. . . a lawyer should resclve doubts about the veracity of testimony or
other evidence in favor of the client. . .” ABA Armotated Model Rules of
Professional Conduct, 316-317, 6° Ed’zﬁ@ﬁ. {2007, However, Rule 3.3{c), Ala. R.
Prof. C,, does allow a lawyer to refuse to offer evidence on behalf of a client that
the lawyer reasonably believes to be false.

While the Comment to Rule 3.3 also addresses the ethical obligations of
lawvers in their representation of criminasl clients, the outcome is less clear. First
and foremost, “[tihe level of knowledge sufficient to trigger the prohibition
against presenting a client’s false testimony is high for criminal defense counsel”
ABA, Armotated Model Rules of Professional Conduct, 317, 6% Edition, (2007).
Ordinarily, a lawyer must abide by the client’s decision fo testify unless he
actually knows that the testimony will be false. In regard to the representation of
criminal clients, the Alabama Comment provides, in pertinent part as follows:

Comment



Periury by 2 Criminal Defendant

Whether an advocate for a criminally accused has the same
duty of disclosure has been intensely debated. While it is agreed
that the lawyer should seek to persuade the client to refrain fmm
petjurious *estimcny, there has been dispute concerning th
lawyer's duty when that persuasion fails. I the confrontation wz’eh
the client occurs before trial, the lawyer ordinarily can withdraw.
Withdrawal before trial may not be possible, however, either
because frial is imminent, or because the confrontation with the
chient does not take place until the trial itself, or because no other
counsel is available.

The most difficult situation, therefore, arises in a criminal
case where the accused insists on testifying when the lawyer knows
that the testimony is perjurious. The lawyer's effort to rectify the
situation can increase the likelihood of the client's being convicted
as well as open the possibility of a prosecution for perjury. On the
other hand, if the lawyer does not exercise contyol over the proof,
the lawyer participates, although in a merely passive way, i
deception of the court.

Three resclutions of this dilemma have been proposed. One
is to permit the accused to testify by a narrative without guidance
through the lawver's questioning. This compromises both
contending principles; it exempts the lawyer from the duty to
disclose false evidence but subjects the clent to an implict
disciosure of information imparted to counsel. A wiher suggested
resolution, of relatively recent origin, is that the advocate be
entirely excused from the duty to reveal perjury i the perjury is
that of the client. This is a coherent solution but makes the advocate
a knowin i instrument of perjury.

The other resolution of the dilemma is that the lawyer must
reveal the client’s perjury if necessary to rectify the situation. A
criminal accused has a right to the assistance of an advocate, a vight
to testify and a right of confidential communication with counsel
However, an accused should not have a right o assistance of
counsel in commdtiing perjury. Furthermore, an advocate has an
obligation, not only in professional ethics but under the law as welj,




to aveid implication in the commission of perjury or other
alsification of evidence, See Rule 1.2(d).

inder the Comument to Rule 3.3, it is clear that a lawyer cannot actively assist a
criminal client in presenting false evidence or false festimony to the court. The
closer question, however, appears to be whether a criminal defenise lawyer may
use the narrative approach so a5 {0 not infringe upon his clent’s Sixth
Amendment rights and still be in compliance with his ethical responsibilities
under Rule 3.3,

Both the Annotated Mode!l Rules of Professional Conduct, and The Law of
Lawyering, note that the Supreme Court of the United States disapproved of the
narrative approach in dichum in Nix v, Whiteside, 475 11.5. 157 (1986).° In Nix,
the Court granted certiorari to decide whether the Sixth Amendment rightof a

riminal defendant to assistance of counsel was viclated when & lawyer refused
to cooperate with the defendant in presenting perjured testimony. The
defendant was on trial for murder. The defendant had stebbed the victim after
he believed that the victim was reaching for a gun, Thrcmghout the
representation, the defendant repeatedly told his lawyer that he had not actuaily
seen a gun in the victim's hand. However, just prior to trial, the defendant
announced 1o his lawyer that he would testify that he saw something “metallic”
in the victim’s hand.

The lawyer told the defendant that such testirnony would be perjury and
that he would withdraw from representation if the client insisted on testifying as
such. The iawyﬂf also told the defendant that if he did so testify, he would
nform the court of the perjury. id. at 161, After testifying truthfully at ria? and
being cm‘zvicteé of murder, the defendant moved for a new trial based on t
alleged denial of his Sixth Amendment right to effective assistance of counsel
because his defense counsel would not aliow him to testify that he saw a gun or
something “metallic”. Id, at 162.

In rejecting the defendant’s claims, the Court noted that “[wihatever th
scope of a constitutional right to testify, it is elementary that such a right does not
extend to testifying falsely.” Id, 21173, The Court went on to note that "the
right to counsel includes no right to have a lawyer who will cooperate with

‘Hazard & Hodes, The Law of Lawyering, § 29.19. 3« Edition {2005}
ABA, Arnnotated Model Rules of Professional Conduct, 317, Sixth Edﬁi@n (20073,

AR




planned perjury. A lawyer who would so cooperate would be at risk of
prosecution for suborning perjury, and disciplinary proceedings, including
suspension or disbarment.” Id. As such, a criminal defendant does not have a
right fo testify falsely on his own behalf or have the assistance of counsel in
doing so.

1t is the opinion of the Disciplinary Commission that a lawyer’s use of the
narrative approach to allow a client to testify falsely would be inconsistent with
the requirements of Rule 3.3 and inconsistens with a lawyer’s obligations as an
officer of the court.  As a result, the Disciplinary Conunission has determined
that under Hule 3.3, & lawyer’s ethical obligations remain the same, regardless of
whether the lawyer is representing a criminal client or a client in a civil matier.

The Disciplinary Commission has also determined that these obligations
apply equally fo prosecutors in a criminal case. Just as a defense attorney would
have an obligation to disclose perjury committed by a criminal defendant, a
prosecutor would have a2 duty to disclose perjury commitied by a prosecution
witness during direct examination. The duty to disclose the false testimony of
the witness would apply regardiess of whether the prosecutor deems the false
testimony as exculpatory or material under the Brady® standard.

4 See Brady v, Marviand 373 U5, 83, B3 S. 1. 1194 {1963}




TRUST ACCOUNTS & FEES

ETHICS OPINION RO-2008-03



HTHICS OPINION

RO 2008-03

Lawyers” Trust Account Obligations With Regard to Retainers and Set
Eges

QUESTION:

Should a flat fee that is received prior to the conclusion of representation
be deposited into an attorney’s IOLTA account or is it earned at the Hme
of receipt?

ANEWER:

in Alabama, a fiat fee that is received prior to the conclusion of the
representation or prior to the performance of services must be deposited in
the attorney’s IOLTA account until the fee is actually earned.

DISCUSSION:
In RO 1992-17, the Disciplinary Commission previously stated that:

[Tthe client has the absolute right to terminate the services of
his or her lawyer, with or without cause, and to retain another
lawyer of their choice. This right would be substantially
limited if the client was required to pay the full amount of the
agreed on fee without the services being performed. In
Caires, Gaines and Gaines v. Hare, Wynn, 354 50.2d 445 {Ala.
Civ. App. 1389}, the Alsbama Court of Civil Appeals stated:

"The rule in Alabama is that an attorney discharged without
cause or otherwise prevented from full performance, is
entitled to be reasonably compensated only for services
rendered before such discharge. Mall v. Gunter, 157 Ala. 375,
47 So.2d 144 (1908)."




Likewise, in RO 1993-21, the Disciplinary Commission held that an
attorney “may not characterize a fee as non-refundable or use other
language in a fee agreement that suggests that any fee paid before services
are rendered is not subject to refund or adjusiment.”

As in RO 1993-21, the Commission noted that “norn-refundable fee
laniguage is objectionable because it may chill a client from exercising his
or her right to discharge his or her lawver and, thus, force the client to
proceed with a lawyer that the client no longer has confidence in” As
such, the overriding principle of RO 1992-17 and RO 1993-21 is that a2 non-
refundable fee would impinge on the right of the client to change lawyers
at any time. Allowing an attorney to keep a fee, regardless of whether any
service has been performed for the client, would certainly restrict the
ability of 3 client {0 terminate the attorney and seek new counsel. In
reaching this conclusion, the Commission alsc made clear that the rul
applied to all arrangements where fees are paid in advance of legal
services being rendered. As such, all retainers and fees are refundable to
the extent that they have not yet been earmned. To conclude that a flat fee is
earned at the time of receipt, where the contemplated services have yet ¢
be performed or completed, would be in direct contradiction of this long
standing principle.

The only exception to the rule that all fees are refundable would be a frue
availability-only retainer. An availability-only retainer is a payment that is
made by a client solely to secure an attorney’s future availability and
would necessarily restrict the ability of the attorney to represent other
clients. A frue availability-only retainer is earned at the time of receipt,
must be in writing, and must be approved by the client in advance of the
payment. 1o be clear, an attorney may not characterize a flat fee or other
type fee that is being paid for future services as an availability-only
retainer fee. Any attempt by an attorney to circumvent the rule that all
retainers and fees are refundable by mischaracterizing a fee as an
availability-only retainer would be an ethics viclation.

Because a flat fee paid in advance of services is subject to being refunded,
Rule 1.18(a), Ala. R. Prof. C, requires that the fiat fee be deposited into an

2




attorney’s IOLTA account. Rule 1.15, Ala. R Prof. C,, provides in
pertinent part, as follows:

RULE 115 SAYEKEEPING PROPERTY

{a} A lawyer shall hold the property of clients or third
persons that is in the lawyer’s possession in connection
with a representation separate from the lawyer's own
property. Funds shall be kept In 2z separate account
maintained in the state where the lawver's office is
situated, or elsewhere with the consent of the clent or
third person. No personal funds of a lawyer shall ever be
deposited in such a frust account, except {1} unearned
attorney fees that are being held until earned, and (2)
funds sufficient to cover maintenance fees, such as
service charges, on the account. Interest, if any, on funds,
less fees charged to the accourt, other than overdraft and
returned item charges, shall belong to the client or third
person, except as provided in Rule 1.15(g}, and the
lawyer shall have no right or claim to the interest. Other
property shall be identified as such and appropriately
safeguarded. Complete records of such account funds
and other property shall be kept by the lawyer and shall
be preserved for six (6} years after fermination of the
representation.

{emphasis added) Because flat fees are not earned at the time of
receipt, they are unearned attorney fees that must be held in the
attorney’s IOLTA account until earned in accordance with Rule 1.15.

However, the entire flat fee is not required to be held in trust until the
conclusion of the representation. Rather, an attorney may withdraw
portions of the fee from the trust account as the fee is earned. Exactly
when and what amount of the fee is earned during the representationisa
question of reasonableness. It is generally recognized that the first
yardstick used in assessing the reasonableness of an attorney fee is the



time consumed. Peebles v. Miley, 433 50.2d 137 {Ala. 1983). For example,
an attorney may withdraw portions of the flat fee that have been earned
based on the time the attorney has spent on the matter and his normal
hourly rate. In doing so, the attorney should notify the client when
portions of the fee are withdrawn from the trust account by sending a
statement or Invoice o the client stating the date and the amount of the
withdrawal.

An attorney may also enter into a written agreement with the client seiting
forth milestones in the representation that entitle the attorney to receive a
specified portion of the fee. The fee agreement may explicitly state that an
attorney is ertitled to specific portions of the fee after certain stages in the
representation have been completed. For example, assume an attorney is
representing a client in a criminal matter for a flat fee of $5,000.00. The fee
agreement may provide that the attorney is entitled to $2,500.00 of the fee
after arraignment or after the preliminary hearing has been held. Any such
agreement between the atiorney and the client should be set out,
preferably in writing, at the outset of the representation.

PWM/s
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APPENDIX D"

RETENTION, DESTRUCTION

OF CLIENT FILES

ETHICS OPINION RO-2010-02



ETHICS OPINION 201002

Retention, Storage, Dhwnershiv, Production snd Destruction of Client Piles

Introduction

Formal Opindons 1986-02, 1993-10, 1994-01 are the most recent pronouncements

of a lawyer’s ethical obligations regarding client files. Since those opinions were issued,

advances in techinology, electronic filing, and internet-based electronic file storage and

retrieval services have created issues that were not contemplated by those opinions.

Realizing the need to provide guidance to lawyers that is relevant to the practice of law

in today’s technological world, the Disciplinary Commission offers the following
opirdon concerning a lawyer’s ethical responsibilities relating to the retention, storage,

ownership, production and destruction of client files.

Anplicable Rules

The following rules must be considered when determining 2 lawyer’s
professional responsibilities relating to client file retention policies. Although most
often considered a rule relating solely to lawyer trust accounting, Rule 1.15, Alabama
Rules of Professional Conduct, sets out a lawyer's responsibilities relating to types of
property of clients or third persons, other than money, and provides, in pertinent part:

“{a) Alawyer shall hold the property of clients or third persons that is
in the lawyer's possession in connection with a representation separate

fromy the lawyer's own property. [...] Other property shall be identified as
such and appropriately safeguarded. Complete records of such account



funds and other property shall be kept by the lawyer and shall be
preserved for six {6} years after termination of the representation. ...

“{b) Upon receiving funds or other property in which a client or third
person has an interest from a source other than the client or the third
person, & lawyer shall promptly notify the client or third person. Except as
stated in this rule or otherwise permitted by law or by agreement with the
client, a lawyer shall promptly deliver to the client or third person any
funds or other property that the client or third person is entitled o receive
and, upon request by the client or third person, shall promptly render a
full accounting regarding that property.

“{c} When in the course of representation a lawver is in possession of
property in which both the lawyer and another person claim interests, the
property shall be kept separate by the lawyer until there is an accounting
and a severance of their interests, If a dispute arises concerning their
respective interests, the portion in dispute shall be kept separate by the
tawyer until the dispute is resclved.”

E

"COMMENT

“A any@r should hold property of others with the care required of a
professional fiduciary. Securities should be kept in a safe deposit box,
except when some other form of safekeeping is warranted by special
circumstances. All property which is the property of clients or third
persons should be kept separate from the lawyer's business and personal
property and, if monies, in one or more trust accounts...

¥ % F

[}m

ird parties, such as a client's creditors, may have just claims against
ﬁ.mds or other property in a lawyer's custody. A lawyer may have a duty
under applicable law to protect such third-party claims against wrongful
interferenice by the client, and accordingly may refuse to surrender the
property to the client. However, a lawyer should not unilaterally assume
to arbitrate a dispute between the client and the third party.”



The issue relating to whom the file belongs was decided in Formal Opinion 198602,
wherein we held that the materials in the file furnished by or for the client are the
property of the clent. Therefore, Rule 1.15; Ala. R. Prof. C,, imposes an ethical and
fiduciary duty on the lawvyer to properly identify & client’s file as such, segregate the file
from the lawyer’s business and personal property, as well as from the property of other
chents and third persons, safeguard and account for its contents, and promptly produce
it upon request by the clent.
ithough specifically addressing the issues relating to declining or terminating
represeniation, Rule 1.16{d), Ala. R. Prof. C,, also refers o client property and provides,
in pertinent park
“td)y Upon termination of representation, a lawyer shall take steps to

the extent rezsonebly practicable to protect a client's interests, such as

giving reasonable notice to the clent, allowing time for employment of

other counsel, surrendering papers and property to which the client is

entitied and refunding any advance payment of fee that has not been

earned. The lawyer may retain papers relating to the client to the extent

permitted by other law.”
As we explained in Formal Opindon 1986-02, the file belongs to the client. However, the
client’s possessory rights to the file are sublect 10 an attorney’s Hen created by Ala. Code
§34-3-61 (1975, as amended), for unpaid fees and expenses. We take this opportunity to
refterate that where a lawyer is asserting & valid atiorney’s lien pursuant to the

Attorney'’s Lien Statute to secure payment for reasonable fees and expenses that the

client has not paid, the lawyer has a statutory right fo withhold a client’s papers and




property in his possession until such time as the client satisfies the lien by tendering
payment or makes reasonable and satisfactory arrangements to protect or otherwise
secure the lawvyer’s interest in the unpaid fees and expenses.

Rule 1.6, Ala. R. Prof. C,, emnbodies one of the most fundamental principles of cur
profession and requires that, with few exceptions, a “lawyer shall not reveal
information relating to representation of a client.” The duty to maintain confidentiality
includes the duty to segregate, protect and safeguard a client’s file and the information
it contains. The obligation to maintain a client’s file contemporanecusly organized and
orderly filing and indexing system is inherent in the duty of confidentiality and explicit
in Rule 1.15. The failure to do 50 i5 a breach of Rule 1.15 and may also rise to the level
of a breach of Rule 1.6. The principles of confidentiality, loyalty and fidelity are sc
fundamental {o the practice of law that these rules must be enforced to eliminate even
the risk of a breach of these principles.

However, a lawyer’s obligation to identify and segregate a cHent's file, safeguard
its contents, mainiain its confidentiality, and promptly account for and produce it upeon
request from the client, does not create an obligation to preserve permarently all files of
the lawyer’s clients or former clients. See, D.C. Bar Opinion 206; ABA Informal Op. 1384
{1589} Lawyefg do not have unlimited space fo store files and what limited space is
available is often expensive. Lawyers do have an ethical obligation to prevent the

premature or inappropriate destruction of dient files. See, D.C. Bar Opinion 205 {1989).



{lients may reasonably expect anyrers.to maintain valuable and useful information, not
therwise readily available to the client, in their files for a reasonable period of time.

ABA Committee on Ethics and Professional Responsibility, Formal Opinion 13384
{March 14, 1377).
Adopt Pile Retention Policies

The best practice is for a lawvyer to adopt and follow a file retention policy that
best fits the needs of the lawyer’s practice and the lawyer’s clients. File retention
policies may vary from lawyer to lawyer and even from client to client, but they must be
consistent with the guidelines expressed in this opinion. Additionally, the policy must
be communicated to the client in writing at the outset of the representation. Upon
conclusion of the representation, the lawyer should reiterate the policy and engage in
appropriate follow up with the dlient regarding retention and destruction of the client’s
file. The lawyer’s file retention policy may be included in the refainer or engagement
agreement. In cerfain situations, it may be necessary and appropriate for a lawyer to
create a separate file retention and destruction policy, tailored fo meet the specific needs
of a client or a client matter, or the lawyer’s practice. In developing a file refention and
destruction p&icy, the lawyer must abide by the guidelines expressed in this opinion
and should alse consider the individual client’s level of education, sophistication,

resources and other relevant circumstances,

R



Although as a general rule the file belongs fo the client and must be produced
promptly upon request, drcumstances ray exist that would make production of a copy
of the entire client's file inappropriate. Absent a court order, a lawyer should not tender
the entire file to a client, who has diminished capacity or serious mental health
disorders, or to juvenile clients or to clients who have a propensity for viclence. A
lawyer may also refuse to tender the entire client file to clients who are viclent criminal
defendanis, sex-offenders, or other cents where the information contained in the file
would endanger the safety and weifave of the client or others. In these circumstances, it
is reasonable an d appropriate for the lawyer to redact or remove documents containing
sensitive mental health or medical records, descriptions of crimes, photographs of crime
scenes or victims, sensitive or salacious information, and personal or other identifying
information relating to jurors, vichims, witnesses or others. A lawyer’s retention and
destruction policy should allow for these exceptional situations.

How long must 2 fle be retained?

Generally, a lawyer should maintain a copy of the client's file for 2 minimurm of
six {6} years from termination of the representation or conclusion of the matter. A
lawyer’s failure to maintain a file for this mindmum period of time is presumptively
unreasonable based upon consideration of the statute of limitations under the Alabama
Legal Services Liability Act (Ala. Code §6-56-574) and the six-year period of limitations

for the filing of formal charges in lawyer disciplinary matiers {Rule 31, Alabama Rules



of Discplinary Procedure). Six (6) years is the absolute minimum period, but special
circummnstances may exist that require g longer, even indefinite, period of retention. Files
relating to minors, probate matters, estate planning, tax, criminal law, business entities
and transactional matters should be retained indefinitely and until their contents are
substantively and practically obsolete and their retention would serve no useful
purpose to the cient, the lawyer, or the administration of justice.
What is considered part of the client’s file?
in general, there are two approaches to determine what constitutes the client’s

file. The "entire file” approach provides that the client owns and is, therefore, entitled to
all of the documents within the client's file, unless the lawyer establishes that
withholding items would not result in foreseeable prejudice to the client or would, as
previously ézscﬁssea, endanger the health, safety or welfare of the client or others. In the

Viatter of Sage Realty Corp. v. Proskauer, Rose, Goetz & Mendelsohn LLP, 91 N.Y. 2d 30, 666
N.Y.5. 24 985, 689 N.E. 24 879, 883 {1997}, Clark v. Milam, 847 F. Supp. 424, 426 (D. WVa,
1994); Gottlieb v. Wiles, 143 BR.D. 241, 247 (D. Colo. 1992); Martin v. Valley Nat. Bank of
Arizong, 140 E,R . 291 (8. DNVY, 1991); Resclution Trust Corp. v. H-, PL,, 128 FR.D. 647
{IN.D. Tex. 1989). The "end product” approach divides ownership of documents in the
file between fhe client and the lawyer and permits a lawyer to retain certain documents,
such as notes by the lawyer to himself made in preparation for deposition, trials, or

interviews or blemished drafts of other documents, which may contain the lawyer's



mental impressions, opinions, and legal theoriss, some of which may not be flattering or
palatable to the client or the lawyer. Corrigan v. Armstrong, Teasdale, Schigfly, Davis &
Dicus, et al., 824 W24 92 (Mo. App. ED. 1992); Minnesota Lawyers Professional
Responsibility Board Opinion 13 (June 15, 1989); ABA Informal Ethics Op. 1376 (Feb. 18,
1977). Either approach requires weighing the protections of both a lawyer's right to
think and practice freely during the representation and the client's right to demand an
accounting of ?he actions of his lawyer. The rationale supporting the "end product”
approach is that uriless the lawyer's recorded thoughts are protected, he will not
provide effective representation. The “entive file” approach, which is the majority view,
fosters open and forthright lawyer-client relations. The rationale supporting this
approach is that a lawyer’s fiduciary relationship with a client requires full, candid
disclosure. The relationship would be impaired if lawyers withheld any and all
documents from their clients without good cause. Henry v Swift, Currie, McGhee &

Hiers, LLF, et al,, 581 8.8.2d 37 (Ga. 2003) {Adopting the majority view.) The Disciplinary
Commission agrees with the majority of jurisdictions that the “entire file” approach is
the best approach. The lawvyer is in possession of the file, knows its contents, and is best
able to determine the appropriateness of redaction or rernoval of some of its contents.

In those situations where the lawyer determines that production of the entire file &
urireasonable or inappropriate, the lawyer must provide reasonable notice o the clent

that portions of the file have been redacted or items removed for good cause.




What contents of a client’s file may be destroyed?

We have consistently opined that six (6) years is the minimum period of time a
tawyer must retain a client’s file after the file is closed or after final disposition of the
matter. See, Formal Opinions 1994-91 and 1993-10. Although we have opined that six
{6) years was generally & reasonable miniraum period of time, we are aware that most
have assumed that the six {6} year minimum period of time applied to all cHent files.
Today, we emphasize that six (6} years is the minimum period of time that a client’s file
must be retained, but circumstances may extend that minimurm pericd of time
indefinitely. Even when the passage of time and other circumstances render destruction
of & cient’s file Vappropriat’:e, there are some contents that should never be destroyed.

In Formal Opinion 1993-18, we described the nature of documents that might be
contained in a client’s file and opined that it was the nature of those documents that
determined whether they could be destroyed. We stated that those documents fall into

our {4) basic categories. Today, we modify that categorization to simplify the analysis;
the results are unchanged.

Category 1 property is intrinsically valuable property.” Its “value” is inherent
in its nature. Value is not dependent upon certainty of ownership or its source. The fact
that the property may be a copy or duplicate, rather than an original, may minimize its
vaiue, but this factor, without more, does not change its character as a Category 1

documents. Copies of Category 1 documents must be refained indefinitely, unless the



lawyer determines that the copy can be lawfully destroyed because it has been rendered
uselessand of no value by the client’s possession of the original, or by the proper

recording of the original, or at the specific written instruction of the client, under
circurnstances where desiruction of the property would not otherwise be illegal or
improper. However, the best practice is that the lawver should never destroy originals
of Category 1 property. Where destruction is necessary and appropriate, the lawyer

uld deliver the original to the client or deposit it with the court. Examples of such

property include, but are not Bmited to: wills, powers of attorney, advance healthcare
directives, other executed estate planning documents, stock certificates, bonds, cash,
negotiable instruments, certificates of title, abstracts of title, deeds, official corporate or
other business and financial records, and settlernent agreements.

Category 2 property is “valuable property.” Its value is dependent upon the
present circumstances or upon the reasonably foreseeable probability of a change in
future circumstances. Factors that the lawyer may consider are certainty and identity of
ownership, source of the property, its intended purpose, its planned or possible use, iis
character as an original or copy, iis form and size, the practicality of preserving or
storing it, and the reasonable expectations of the client or owner regarding its uitimate

isposition. Category 2 property may be destroyed with the actual consent of the client
or upon the client’s implied consent, which may be obiained by the client’s failure 1o

take possession of the property on or withén 60 days of a date established by the
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tawyer's written file retention policy or as provided in a separate writien notice, sent to
the client’s 1ast known address, advising of the date of the lawyer’s planned destruction
or disposal of the property. Notice provided as part of the lawyer’s written file
retention policy, which is affirmatively acknowledged in writing at the cutset of the
representation or upon termination of the representation, is presumed sufficient and no
further notice or attemnpied notice is required prior to destruction or final disposition of
the property. Examples of Category 2 property include, but are not limited tor tangible
personal pmpeﬁ‘y,, photographs, audio and video recordings, pleadings,
écrresgmndeme, discovery, demonstrative aids, written statements, notes, memoranda,
voluminous financial, accournting, or business records, and any cther property, the
premature or unauthorized destruction of which would be detrimental to the client’s
present or reasonably foreseeable future interests.

Category 3 property is property that has no value or reasonably foreseeable
future value. It does not fall into either Category 1 or Category 2. It may be destroyed
after the *ﬁm;rfum required period of time without notice to or authorization by the
client. However, the best practice is for the lawyer to use the same notice procedure for
Category 3 property as prescribed for Category 2 property.

Documents which fall info category 1 should be retained for an indefinite pericd
of time or preferably should be recorded or deposited with a court. Documenis falling

into categeries 2 and 3 should be retained for a reasonable period of time at the end of

peed
ST



which reasonable attempts should be made to contact the client and deliver the
docurments to him, After the minimurn retention period of six {6) years, those
docurnents may be appropriately destroyed. There is no longer a category 4 for
purposes of the analysis.

Before destroying or disposing of any chent file, it is the lawyer's responsibility
to review and screen the file to ensure that Category 1 property is not being destroyed.
The lawyer rust maintain an index of all destroyed files, which index must contain
information sufficient to identify the client, the nature or subject matter of the
representation, the date the file was opened and closed, the court case number
associated with the file, a general description of the type of property destroyed, e.g,,
“Pleadings, C@%z&spoademe, Notes, Legal Ressarch, Videotapes, Photographs,” &
notation that the file was reviewed for Category 1 property, by whom, whether or not
such property was contained in the file, and if 5o, its location or disposition, and th
date and method of destruction of the file.

What are the sthical considerations relating to electronic files?

The practice of law today often requires legal documents and many other
components of 'a clent’s file to be converied to, created, transmitted, stored, and
reproduced electronicaily. Moving from “the paper chase” to “the paperless office”

presents practical concerns. Converting existing paper files o electronic format is



ugually accomplished by “scanning” the paper file, which converts it to a format that
can be stored, fransmitted, and reproduced electronically.

When paper files are converted to electronic format, destruction of the paper file
is not without lmits or conditions. Even after Category 1 documents are scanned and
converted to elecironic format, the lawyer cannot destroy the paper Category 1
docurnent. Alter scanning and conversion, Category 2 and 3 documents may be
destroyed, but the best practice is to follow the procedure used for ordinary paper
documents.

Like documents that are converted, documents that are originally created and
maintained eieé%r@ﬁicaﬁy must be secured and reasonable measures must be in place fo
protect the confidentiality, security and integrity of the decument. The lawyer must
ensure that the process is af least as secure as that required for traditional paper files.
The lawyer must have reasonable measures int place {o protect the integrity and security
of the electronic file. This requires the lawyer to ensure that only authorized
individuals have access to the elecironic files. The lawyer should also take reasonable
steps to ensure that the files are secure from outside intrusion. Such steps may include
the installation of firewalls and intrusion detection software. Although not reguired for
traditional paper files, a lawyer must “back up” all electronically stored files onto
another computer of media that can be accessed to resiore data in case the lawyer’s

computer crashes, the file is corrupted, or his office is damaged or destroyed.



Alawyer may also chioose to store or “back-up” client files via a third-party
provider oy internet-based server, provided that the lawvyer exercises reasoneble care in
doing so. These third-party or internet-based servers may include what Is commonly
referred to as “cloud computing.” According fo a recent ABA Journal article on the
subject, “cloud computing” is & “sophisticated form of remote electrondc data storage on
the internet. Unlike traditional methods that maintain data on a computer or server at a
law office or other place of business, data stored ‘in the cloud’ is kept on large servers
located elsewhere and maintained by a vendor.” Richard Acello, Get Your Head in the

Cloud, ABA journal, April 2010, at 28-29.

The va;o 13 advantage to “cloud computing” is the lawyer’s increased access to
client data. As long as there is an internet connection available, the lawyer would have
the capability of accessing client data whether he was out of the office, out of the state,
or even out of the country. In addition, “cloud computing” may also allow clients
greater access o their own files over the internet. However, there are also
confidentiality issues that arise with the use of "cloud computing.” CHent confidences
and secrets are no longer under the direct control of the lawyer or his law firm,; rather,
client data is now in the hands of a third-party that is free to access the data and move it
from location to location. Additionally, there is always the possibility that a third party

couid illegally gain access to the server and confidential client data through the internet.
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However, such confidentiality concerns have not deterred other states from

approving the use of third-party vendors for the storage of client information. In

Formal Cpindon No. 33, the Nevada State Bar stated that:

“I Al attorney may use an outside agency to store confidential client
information in electronic forms, and on hardware located outside the
attormey’s divect supervision and control, so long as the attorney observes
the usual obligations applicable to such arrangements {or third party
storage services. If, for example, the attorney does not reasonably believe
that the confidentislity will be preserved, or if the third party declines to
agree to keep the information confidential, then the attorney violates SCR
156 by transmitting the data to the third party. But if the third party can
be reasonably relied upon to maintain the confidentiality and agreesto do
so, then the transmission is permitted by the rules even without client
consent.”

In approving on-line file storage, the Arizona State Bar noted in Formal Opinion 09-04

thatl

“ITlechniology advances may make cerfain protective measures cbsclete
over time. Therefore, the Cominittee does not suggest that the protective
measures at issue in Ethics Op, 05-04 or in this opinien necessarily satisfy
ER 1.6's requirements indefinitely. Instead, whether a particular system
provides reasonable protective measures must be “informed by the

techr gﬁiogy reasonably available at the time to secure data against
unintentional disclosure.” N.J. Ethics Op. 701, As technology advances
oecitr, lawyers should periodically review security measures in place fo
ensure that they still reasonably pro%eci‘ the security and confidentiality of
the clients’ documents and information.

In their opinions, the Bars of Arizona and Nevada recognize that just as with traditional

2
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storage and retention of client files, a lawyer cannot guarantes that chent confidentiality

will never be breached, whether by an employee or some other third-party. Rather,

both Arizona and Nevada adopt the approach that a lawyer only has a duty of
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reasonable care in selecting and entrusting the storage of confidential client data to a
third-party vendor. The Disciplinary Commission agrees and has determined that s
lawyer may use “cloud computing” or third-party providers to store client data
provided that the attorney exercises reasonable care in doing so.

The duty of reasonable care requires the lawyer 1o become knowledgeable about
how the provider will handle the storage and security of the data being stored and to
reasonably ensure that the provider will abide by a confidentiality agreement in
handling the data. Additionaily, because techniology is constantly evelving, the lawyer
will have a continuing duty to stay abreast of appropriate security safeguards that
shiould be employed by the lawyer and the third-party provider. if there is a breach of

confidentiality, the focus of any inguiry will be whether the lawyer acted reascnably in
selecting the method of storage and/or the third party provider.

in whatever format the lawyer chooses to store client documents, the format
must ailow the lawyer to reproduce the documents in their original paper format. Ifa
lawyer eiectreﬁicaﬁy stores a clent's file and the client later requests a copy of the file,
the lawyer must abide by the cliertt’s decision in whether 10 preduce the file in ifs
electronic format, such as on a compact disc or in its original paper format,

When 2 lawyer discards laptops, computers, or other electronic devices, he must
tzke adeguate reasonable measures to ensure that client files andfor confidential

information have been erased from those #tems. Pailure to do so could result in th
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disclosure of confidential information to a subsequent user. If such disclosure oceurs,
he lawyer could be sublect to disciplinary action for z viclation of Rule 1.6 of the
Alabama Rules of Professional Conduct.

In what format must the client’s file be delivered?

There are various possible combinations of client file formats, including original
paper files scanned and converted 1o electronic document format, original e-documents,
and e-mails. Often client files are maintained in part in paper format and electronic
format. Rarely is it possible to originate and maintain 2 client file in elecironic format.
Therefore, the best practice is to develop a procedure that integrates the various file

s

formats into an organized, indexed and searchable, unified system, so that prompt
acecess to and ?;oductien of the complete file, regardiess of its various formats, can be
reasonably assured.

Where a client has requested g copy of his file, the file may be produced inthe
format in which it is maintained by the lawyer, unless otherwise agreed upon or
requested by the client. If the client requests that the electronic documents be produced
in paper format, then the lawyer must accommaodate the client, unless the lawyer’s
written file retention policy agreed 10 by the client provides ctherwise. Even in cases
where the iawyer’,s file retention policy provides that the file will be produced in only
electronic format, where the clent’s level of education, sophistication, or technological

ability, or lack of financial resources, or the unavailability of computer hardware or
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software necessary to access the documents would create an burden on the client to
access the file in electronic format, the lawyer must produce & copy of the file in
traditional paper format. Likewise, if the client requests the lawyer to produce the file
in electronic format, but the lawyer maintains portions of the file in traditional paper
format, the lawyer is not required to produce the file in electronic format, but may
simply produce the file in the format in which it is maintained.

Can the lawyer charge the client for the cost of copying the file?

Alawyer may not charge the client for the cost of providing an initial copy of the
file to the client. We note that many lawyers furnish courtesy copies of documenis to
their clients during the representation. Again, unless the lawyer includes a provision
providing otherwise in his written file retention policy, acknowledged by the client at
the outset of the representation, providing contemporanecus courtesy copies does not

change the lawyer’s obligation to tender the entive file to the client at the termination of

o
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the represeﬁtaﬁ@n, And, the lawyer may not charge the client for copying the entire file,
even though courtesy copies of some documents have been previously provided to the
client. Although some of the documents being provided to the client may be duplicates,
tendering the entire file protects the interests of the client and the lawyer with the
assurance that nothing has been overlooked. ¥ the lawyer includes a contrary provision
in the client contract or engagement letter which provides that contemporanecus

courtesy coples of documents during the representation satisfies his obligation to



produce the client’s file, such provision must describe with specificity what documents
will be contemporaneously produced, what documents will not be contemporanecusly
produced, and what procedure and safeguards will be in place to ensure that the
contemporanecus courtesy copy policy will be consistently followed. In any case, the
client has a right to Inspect the lawyer’s file to ensure that the client’s contemporaneous
courtesy copy corresponds to the lawyer’s copy of the file. Lawyers may not charge the
client for any costs incurred in producing and tendering the file to the client. However,
the lawyer may charge reasonabile copying costs if a client requests additional copies of
his file,

Asa gen@*’a} ule, the client is responsible to make arrangements to pick up a
copy of his file at the lawyer’s place of business. The lawyer may insist on a writte
acknowledgement of receipt from the client as 2 condition of surrender of the file. In
the event the clierd refuses to acknowledge receipt of the file, the lawyer may refuse to
tender the file. If the client requests that the file be produced to his authorized agent,
then the lawyer should insist on written authorization to do so and should expressly
warr the chient that production of the file to a third party may defeat confidentiality and
attorney-ciient privilege. Finally, if the client requests that the file be produced by malii,
common carrier, or at a location other than the lawyer’s office, the client is responsible

for the cosis asbocza*ed with such production and the lawyer may withhold production
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until the client pre-pays the estimated costs or makes arrangementis agreeable to the

lawyer.
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