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Becoming a Master of the Obvious:
Understanding the Defense of
Open and Obvious Conditions

[t seem~ that we all love stuff. While

not a frequent shopper. T have recenth
noliced what seems (o be a greater eflor
on the part of relail ~tores Lo gel more
merchandize in tront of the potential
buyer. This observation is supported in
an April 7. 2011, New York Times article:
“Stufl Piled in the Aisle? It’s There to
Gel You to Spend More,” which details
our love for stufl. The arlicle indicales
that aflter years ol shedding inven-

tory. retailers have shifted directions
and are redesigning their stores (o add
more inventory. The article cites major
retailers” efforts to raise shelf height,
turn empty walls into additional areas
for merchandise storage. add lanes and
bring in bigger items — tactics calculated
to increase the number of ilems [or sale.
Marketing research supports the theorv
“the messier the store, the hetter deal it
projects to the customer.” Retail market-
ing consullanis sayv research indicates

that “messiness, or pallets in the middle

of an aisle. are also a cuc for value.”
Organization and <implification alter the
shoppers perception of the best enmviron-
ment and opportunity to snag d bargain.
I essence. the greater the mess. the
higger the bargain.

For the Premises Liabiliiv defense
practitioner. messiness and clultey create
particular problems with increased risk
ol danger created by lalling merchan-
ise. as well as trip, slip and lall hazards.
When defending any tvpe of Premises
action. particularly cases involving store
clutter. the defense of open and obvious
condition should always be considered
as a potential bar or limitation on the

claimant’s recovery. The open and obvi-

ous doctrine holds thal a premises owner
ix not required o protect an invitee {rom
open and obvious dangers. Common open
and obvious hazards include holes, boxes

and spilled iquids.

Several vears ago [ had the privilege

of representing a major relailer in a case
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where a woman claimed injury due o the
messy condition of the store where <he
fell. In this case. the claimant altempled
to push her shopping cart down an aisle
filled with boxes of holidav decorations
eventually falling over two cases of mer-
chandise. Plaintiff testified thal she did
not see the cases even though by her own
testimony they were al least knee high.
she argued that the {ocus of her altention
was merchandise on the shell. not hoxes
in the aisle of the loor. Suit was filed al-
leging thal the store failed 1o maintain its
premises in a sale condition. We argued
that the boxes were an open and obvi-
ous condition and that as such, the slore
had no duly to eliminate the condition or
warn ol its presence. Although the jury
returned a verdict in the plaintiff's favor,
the Alabama Supreme Court reversed
and rendered a judgment in favor of the
retailer. The Court followed precedent
establishing that an objective slandard
i= used to assess whether a hazard is
open and obvious — the question heing
whether the danger should have heen
observed. not whelher it was consciously

appreciated.
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A Brief History of Time:
The Jurisdictional Analysis

The availability and ellect of the open

and obvious defense varies by jurisdic-
tion. Az the last holdout of contributory
negligence. the open and obvious dle-
[ense has easier application in Alabama
than other jurisdictions. In comparalive
negligence jurisdictions. the applicu-
tion of the defense varies [rom =state o
slate. Some stales conlinue Lo use the
defense ax a complete bar to a plaintifl™s
recovery: e.g.. Massachuselts, Nevada
and Ohio. Other slates have held thal the
defense is nol a complete bar to vecovery
hecause the vbvious nature of the hazard
may ot alwavs defeat a landowner’s

o.. Hlinois. Kentucky. Michigan.

duly: e.g
Missouri. New Mexico. Utah and Tennes-
see. Still other states have abolished the
defense and consider the known qual-
itv of a danger solely as a component of
comparalive fault: e.g.. [daho, Mississip-
pl. Oregon, Texas. Hawaii and Wvoming.

[t is important to remember that a
landowner may be liable for an unrea-
sonably dangevous condition. even if'il is
open and obwious. bul nol il a reazonable
person would avert harm. That i the
rule of the Restatement (Second) of Torts
§343A(1) (1965). which states:

A possessor of land ix not lable

to s invitees for physical harm

caused 1o them by any activily

or condition on the land whose

danger is known or obvious to

them. unless the possessor should

anticipate the harm despite such

knowledge or obviousness.

Thus. regardiess of the negligence
scheme in vour state. the open and
obvious nature of the hazard can play an

imporiant role in your case even il it does

nol serve as a complete har to reCovery.
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Posturing Your Case for Success
In order Lo posture your case for success.
it 1s important lo establish plamtiffs
awareness of the store’s condition during
discovery of the case. During deposition,
attempl to elicit information regarding the
following:

1. Establish Plaintiff’s Familiarity
With the Premises — Whether the
plaintifl frequents the store on a
weekly to moudlily hasis.

2. Explore Plaintiff’s Awareness of the
Condition of the Store — Whether
the plaintiff noticed merchandise in
the aisle. Whether the plaintill was
aware of the store’s general condition.

e.g.. store frequently had boxes of

merchandise m the aisle. generally

cluttered or messy. elc.

3. Examine Plaintift’s Personal
Knowledge of the Hazard — W hether
the plaintiff attempted to inaneuver
around the alleged hazard: step over
a spill inquire or make comments Lo
store emplovees regarding the store

condition.

4. Kvaluate Using an Objective
Standard = Should the danger
have heen observed by the plainti(f?
Nol whether il was consciously
appreciated. hut whether the plamtiff
should have seen the hazard given ils

size. location or other characteristices.

By obtaining this informalion as early
as possible. you will be able to determine
the availability and potential impact of the

open and obvious delense on yvour case.

Conclusion

While certainly delense practitioners
should continue to encourage our clients
to vigilantly maintain sale premizes.

the open and obvious doctrine serves Lo
provide prolection in an age of growing
relail clutter. Although the open and
obvious defense may not always lead o
a cerlain victory. the benefits that it can
provide show that it should alwavs he an

important consideration in defending any

premises ¢laim.|




