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Jury selection is more art than science – a quest to 
get to know a large pool of potential jurors and identify 
any bases upon which they cannot or, from your client’s 
perspective, should not serve on the jury.  The more a 
lawyer knows about a potential juror, the better he can 
assess whether that juror harbors any potential biases or 
is otherwise disqualified to serve.  Lawyers often invest 
a lot of brain power in deciding what a model juror 
would look like and conversely what characteristics are 
least desirable for a juror in their case.  Sometimes clients 
expend significant sums of money on jury consultants 
and mock trials to assist in making those determinations.  
Unfortunately, we very seldom get that ideal jury, and 
as they say, one bad apple can spoil the bunch.  After an 
adverse verdict, we sometimes find that one or more of the 
jurors should not and would not have served on the jury 
had we known more about them.  These issues generally 
come to light when the losing party is investigating 
grounds for a new trial and discovers that jurors were not 
entirely forthcoming during voir dire questioning.

The failure of jurors to provide full and accurate 
response to voir dire questions entitles a party to a 
new trial, right?  Not always, or even usually.  Without 
question, parties are entitled to full and accurate 
responses to their voir dire questions to help them make 
informed decisions in challenging jurors for cause and 
in exercising their peremptory strikes, and when jurors 
fail to answer questions correctly, parties are denied that 
right.1 Inaccurate responses to voir dire questions do not 
automatically entitle a party to a new trial, however, even 
if the questions are directed to statutory qualification.2  
Because of the broad discretion vested in the trial court 
in determining juror qualification and misconduct 
issues and the numerous factors that weigh into the trial 
court’s determination of whether a party was probably 
prejudiced by a juror’s failure to respond, a high degree 
of precision is required in examining the jury venire.  
More often than not, a motion for new trial or an appeal 
asserting “misconduct” by a juror in failing to provide 
accurate and complete information in response to voir 
dire questions is unsuccessful, either because of a failure 
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to demonstrate probable prejudice or because the alleged 
failure to respond accurately is found to have been 
waived or to be the result of counsel’s failure to ferret 
out the desired information.  This article will discuss 
the standards for obtaining post judgment and appellate 
relief based on juror misconduct.3  Understanding these 
standards before you strike a jury not only puts you in 
the best position to seek relief if things go badly, but also 
increases the likelihood that you will actually get that 
ideal jury.

Beginning at the end – the standard on appeal. 

Trial courts are vested with broad discretion in 
determining issues regarding juror qualification4 and 
misconduct5 because they are “in the best position 
to hear a prospective juror and to observe his or her 
demeanor.”6  As a result, the trial court’s rulings on 
qualification and misconduct issues will not be disturbed 
on appeal unless the trial court is shown to have clearly 
exceeded its discretion -- a tough standard under the 
best of circumstances.7  So, how do you show the court 
exceeded its discretion?

Make your record. 

The appellate court can only review what is in the 
record on appeal, so a complete record is essential to the 
success of any appeal.  “The best evidence of a judicial 
proceeding is the record itself,”8 and in the absence of 
a complete record, the appellate court will presume 
that the missing information is sufficient to support 
the judgment and the trial court’s rulings.9 Thus, in the 
absence of an official record of voir dire examination, the 
Alabama Supreme Court found in Faith, Hope & Love, 
Inc. v. First Ala. Bank, N.A., that the trial court acted 
within its discretion in concluding that an affidavit of 
counsel failed to prove that there were improper or non-
existent responses to voir dire questions which resulted 
in probable prejudice to the movant.10 Likewise, in 
Parish v. State, where the questions asked by defense 
counsel and the prosecutor were not included in the 
record, the court assumed that no question was asked 
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that would require the juror to respond, and affirmed 
the trial court’s ruling that defendant was not entitled 
to a new trial.11 

The record of voir dire must be sufficient to support 
your arguments.  Even in the face of a specific request 
from counsel (or instruction from the court) that the 
jurors identify themselves when responding to a question, 
they often forget to do so.  If the jurors responding to a 
question are not identified, it is extremely difficult after 
the fact to determine whether a particular juror who 
should have responded did so and, more importantly, 
to demonstrate that fact.  Consequently, counsel should 
identify by name each venire member who responds to 
a question and when following up to obtain specific 
details.   Remember also, the court reporter can’t take 
down what he or she can’t hear, so be sure the venire 
members speak loud enough for the reporter to hear 
them. While the court reporter is required by statute 
to record the examination of the venire if directed by 
the court or requested by a party,12 it is incumbent on 
counsel to assure that a record is made that is actually 
useable.  

Properly support your post judgment motion.

A motion for new trial is required to preserve for 
appeal the issue of juror misconduct in failing to respond 
accurately to voir dire questions.13 The movant must 
present evidence in support of the motion to prove that a 
juror responded untruthfully or failed to disclose relevant 
information that was actually requested.  That sounds 
relatively simple, but as discussed in more detail below, 
demonstrating that the questions propounded to the 
jurors required a response and that the juror’s response 
was actually inaccurate can be a difficult task. Depending 
on the nature of the information allegedly withheld or 
misstated, the necessary proof may take the form of 
certified copies of court records, affidavits or even live 
testimony.  In accordance with Rule 59(c), any affidavits 
supporting a motion for new trial must be served with 
the motion.14  While the rule specifically applies only 
to affidavits, caution dictates that any documentary 
proof that will be offered be served with the motion.  
In addition, the transcript of voir dire should be made 
available to the trial court so the court can compare the 
actual questions and answers with the proof presented in 
support of the new trial motion.15  If counsel anticipates 
presenting live testimony or other evidence at the hearing 
on the motion for new trial, counsel should specifically 

request an evidentiary hearing and make sure that a court 
reporter is present.16  

Establish probable prejudice.

In addition to proving that a juror failed to respond 
or responded inaccurately, to be entitled to a new trial, 
the movant must also prove probable prejudice – that 
is, that the juror’s failure to accurately respond might 
have prejudiced the movant.17 A prima facie showing of 
prejudice may be made by establishing that the juror’s 
disclosure of the truth would have resulted in the juror 
being removed from the venire, either via a successful 
challenge for cause or the exercise of a peremptory 
challenge.18  In some circumstances, the obvious tendency 
of the true facts to bias the juror is sufficient to establish 
prejudice.19  More often, the claim of probable prejudice 
will fail without direct testimony from trial counsel that 
the true facts would have resulted in a challenge to the 
juror.20 

The determination of whether probable prejudice 
resulted from the juror’s failure to respond accurately 
does not end there, however.  The factors a court may 
consider in making the probable prejudice determination 
include, but are not necessarily limited to, “the temporal 
remoteness of the matter inquired about, the ambiguity 
of the question, the prospective juror’s inadvertence or 
willfulness in falsifying or failing to answer, the failure of 
the juror to recollect, and the materiality of the matter 
asked about.”21  Whether the movant suffered probable 
prejudice is a matter within the trial court’s discretion,22 
and courts are quick to attribute jurors’ failures to 
respond to inadvertence, misunderstanding, ambiguity 
or immateriality.  Thus, while counsel have the right 
to inquire (and get full and accurate responses) about 
anything that might aid in exercising their peremptory 
strikes,23 if the matter a juror fails to disclose is remote in 
time or is of questionable materiality to the subject and 
parties to the suit, the court is unlikely to find probable 
prejudice.24  Likewise, if the juror’s failure to accurately 
respond is inadvertent – the juror didn’t understand the 
question or didn’t recall the matter inquired about – the 
court will likely find that no probable prejudice exists.25  
In arguing a new trial should be granted, counsel should 
address of each of the probable prejudice factors and 
demonstrate how it supports a finding that the movant 
was probably prejudiced by the juror’s failure to respond 
accurately. 

It should be readily apparent by now that demonstrating 
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the trial court exceeded its discretion in ruling on a 
motion for new trial based on juror misconduct is 
extremely challenging given the broad discretion vested in 
the court and the various factors that may be considered 
in determining probable prejudice.  So, what should 
counsel do (or not do) in examining the jury venire to 
be in the best position to get complete information from 
prospective jurors and to get a new trial if you don’t get 
that information? 

Do ask about all relevant information.

Venire members are not required to volunteer 
information that is not specifically requested.  They 
“cannot be expected to reveal information not elicited 
by the litigants”26 and are allowed to remain silent until 
they are asked a question demanding a response.27 
Consequently, if a party fails to inquire specifically 
about a matter during voir dire, he is not entitled 
to relief on that basis thereafter.28  The failure to use 
due diligence in testing jurors as to qualifications or 
grounds of challenge is an effective waiver of those 
grounds of challenge.29  That is true even if the basis of 
disqualification is statutory.30 

Don’t rely on the court’s or another lawyer’s 
questions.

Defendants are often placed in a difficult position in 
conducting voir dire. If plaintiff ’s counsel has conducted 
extensive voir dire, the judge and the venire members 
may grow impatient with what they view as redundant 
or unnecessary  questions, and defense counsel may be 
tempted to forego certain areas of inquiry.  Due diligence, 
however, requires the defendant to explore and follow 
up on all possible areas of qualification and potential 
bias.  A party who relies upon the examination by the 
court or the opposing party does so at his peril.  Thus, 
in GMC v. Hopper, the Court held that the trial court 
erred in granting a new trial where the disqualification 
could have been discovered during voir dire, noting: 
“Although counsel was not required to conduct a voir 
dire examination which would be repetitious of that 
already conducted by the court, the fact remains that 
the ground of challenge could have been discovered 
before trial just as easily as it was discovered after 
trial.”31 Counsel’s failure to ask a question or follow-up 
question about a juror qualification issue may result in 
a waiver of any argument for new trial based on that 
issue.32    

Do ask questions that are specific and precise, but 
not too limiting.

 A juror’s failure to answer a question on voir dire 
furnishes no basis for complaint where the question as 
applied to that particular juror does not clearly call for 
an express response.33  Questions must be specific and 
precisely tailored to require a response, but not so narrow 
as to unduly limit the inquiry.34

The case law is replete with examples of voir dire 
questions that did not clearly call for a response from a 
juror later claimed to have improperly failed to respond.  
For example, in Pearson v. State,35 the appellant was not 
entitled to relief where counsel inquired “if anybody 
here is employed ... by the county of Greene?” and the 
non-responding juror was employed by Greene County 
Hospital.  The court concluded that if any mistake was 
made by the juror in failing to respond, it was attributable 
to counsel’s failure to articulate the question in such a 
way as to show that it covered the Hospital.36 

In Estes Health Care Ctrs., Inc. v. Bannerman, counsel 
asked whether “any member of the jury panel [has] a 
close relative – by that, a parent, brother, sister, child – 
who is at this time or has been in a nursing home or 
an institution of that kind.”37 The Court concluded 
that the question was qualified and its scope narrowed 
by the definition of “close relative,” so the failure of two 
jurors to disclose that their grandmothers had resided in 
nursing homes was not grounds for a new trial.38  

Similarly, in McDonald v. Kubota Mfg. of Am. Corp.,39 
the trial court denied plaintiff ’s motion for new trial 
based on a juror’s alleged misconduct in failing to 
disclose that he had a contract to perform mowing and 
brush cutting for the City of Calera.  The Supreme Court 
affirmed, noting that the juror was the first member of the 
venire to identify himself as owning Kubota equipment; 
thereafter, he answered all counsel’s questions regarding 
the type of equipment he owned, and counsel did not 
specifically ask him if he ever used his Kubota tractors 
for commercial purposes. Counsel’s later question asking 
if “anyone else” was in a business involving frequent 
contact with a tractor or mower did not clearly call for a 
response from the juror because he had already identified 
himself as owning Kubota tractors.40

Don’t ask questions that are ambiguous or subject to 
misunderstanding.

If a question is ambiguous, or phrased such that it is 
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difficult to understand, a juror’s failure to respond will 
not support any relief.41  In Land & Associates, Inc. v. 
Simmons,42 for example, counsel inquired: “Are any of 
you on the panel or any member of your immediate 
family ever been either a plaintiff – that is a claimant 
bringing a suit – or a defendant – that is a person against 
whom a suit is brought?”  Three jurors failed to respond.  
The Supreme Court “could not say that the trial court 
exceeded its discretion” in not granting relief, and noted 
that based on the phrasing of the question, the cause of 
the failure to respond was likely a misunderstanding on 
the part of the jurors.43 

The language used in questioning the venire must be 
easily understood and the terms carefully defined.  Court’s 
have found that terms like “plaintiff ” and “defendant” 
may be ambiguous or confusing to potential jurors. The 
jurors may not view themselves in one of those roles in a 
domestic relations case or a bankruptcy proceeding, for 
example.44  Similarly, the phrase “a lawsuit for damages” 
could reasonably be interpreted by a juror as summarily 
excluding collection cases from consideration.45 Further, 
where all the jurors seemed to assume that “filing a 
lawsuit” meant “going to court,” the jurors’ failures to 
respond regarding prior lawsuits were attributed to 
misunderstanding of the questions as they related to the 
jurors.46 

Do follow up.

Counsel must diligently follow up seeking to obtain 
more specific information.  A party is not entitled to a 
new trial based on information that was not disclosed 
by a juror where counsel could easily have elicited the 
desired information or cleared up any doubts by asking 
follow up questions.47 

Don’t wait to investigate or challenge a juror’s 
qualifications.

 It is incumbent upon the parties to both timely 
investigate a juror’s qualifications and timely challenge 
a juror upon learning of a potential ground of 
disqualification.  The failure to challenge a juror on a 
timely basis on any ground of disqualification that 
is known or through due diligence should be known 
results in waiver.48 A party who is on notice of a potential 
ground of disqualification but fails to challenge the juror 
until after judgment is not entitled to relief.49  Even when 
a party learns of a potential ground of disqualification 
after the jury is seated, he waives the objection if he waits 

to raise it post trial rather than asserting it immediately.  
In Eaton v. Horton, for example, when defense counsel 
learned during the course of trial about a pending lawsuit 
involving a juror’s company that was not disclosed 
in response to voir dire questioning, it “imposed on 
[counsel] the duty to further investigate if [counsel were] 
truly disturbed by the juror’s presence on the jury.”50  
Their failure to investigate and raise the issue until after 
the verdict was returned waived the issue. 51

The limits of due diligence.

As noted, the failure to timely challenge a juror on 
any ground that through due diligence should be known 
results in waiver. In this day and age, information about 
venire members is one Google search away. That reality 
may place a higher burden on lawyers conducting voir 
dire. In some circuits the venire list is available a week or 
more in advance of trial. Do lawyers have an obligation 
to investigate the jurors before trial? Even if the venire 
list is not available until the morning of trial, a lawyer 
or paralegal could sit in the courtroom with a laptop 
computer or iPad and search the jurors’ names to locate 
criminal convictions, prior lawsuits, social media posts, 
etc.  Should you do so?52  Does due diligence require it?

Courts around the country are increasingly less likely 
to grant a new trial based upon juror disqualifications 
that could have been discovered before trial with a simple 
internet search. In fact, some jurisdictions have imposed 
new standards of diligence that require online research 
during the voir dire process.53 The Missouri Supreme 
Court, for example, has imposed an affirmative duty 
upon lawyers to use reasonable diligence to examine the 
litigation history of jurors via the electronic filing system 
and to present any relevant information to the court 
prior to trial.54  Such diligence requirements may soon be 
expanded to include websites like Facebook, LinkedIn, 
and Twitter, as well as other information publicly available 
online.55  Some commentators have even suggested that 
it may be malpractice not to conduct internet research 
regarding potential jurors.56

While the Alabama courts have consistently held that a 
party waives any grounds that could have been discovered 
through the use of due diligence,  the appellate courts have 
not specifically held as of yet that due diligence requires 
any independent investigation of the venire members 
before or during trial, via the internet or otherwise.  
However, the language used in some cases suggests that 
such a requirement may in fact exist.57  In Boudreaux v. 
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Pettaway,58 the trial court certainly concluded that due 
diligence required such investigation.  The trial court’s 
order denying defendant’s motion for new trial noted 
that the evidence that was presented during the hearing 
on defendants’ post judgment motions was all a matter of 
public record, and observed:  

‘Were Defendants genuinely concerned before 
the trial or before the verdict was returned about 
the prospective jurors’ participation in prior 
bankruptcies and the like, they could have and 
should have looked at the available public records 
prior to or during the trial and afforded the Court 
an opportunity to take measures to address any 
concerns rather than waiting for a verdict to be 
returned, the jury discharged and a judgment 
entered on the verdict.’59

The Supreme Court affirmed the trial court’s order 
without commenting on this particular observation by 
the trial court. 

Arguments that due diligence requires counsel to explore 
electronic and other publicly available information about 
venire members will likely gain momentum as more and 
more information becomes easily accessible. Only time 
will tell whether the Alabama courts will conclude that 
due diligence requires online research before or during 
voir dire, but prudence dictates that such research be 
conducted to avoid waiver by failing to timely discover 
relevant information that would disqualify a juror. 

Conclusion

A review of the case law shows that the questions asked 
venire members often do not uncover the information 
needed to strike the ideal jury. If identifying good jurors 
(or removing bad ones) is key to a good result at trial, 
and if getting full and complete information in voir dire 
is key to identifying “good” and “bad” jurors, counsel 
should focus on formulating the most precise questions 
possible with respect to all relevant areas of inquiry so 
as to require a response from the venire members and 
on exercising diligence in uncovering information to 
timely challenge the jurors.  Obtaining post judgment 
or appellate relief based on a juror’s failure to respond 
to voir dire questions is challenging, to say the least. By 
making the proper inquiries on the front end, counsel 
may actually get all the information needed to strike that 
ideal jury, or at least to be in the best position to seek post 
judgment relief if he does not.  
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