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Motion for an Order Authorizing the Employment of Professionals 

This order would apply to the employment of attorneys, accountants, real estate brokers, 

appraisers, investment bankers, and the like. If it is not filed as a first day motion, then it should 

be filed as soon as possible with a request for nunc pro tunc effect. 

Before preparing and filing the motion, the provisions of§ 327 of the Bankruptcy Code 

should be examined, to-wit: 

(a) Except as otherwise provided in this section, the trustee, with the court's 
approval, may employ one or more attorneys, accountants, appraisers, auctioneers, 
or other professional persons, that do not held or represent an interest adverse to the 
estate, and that are disinterested persons, to represent or assist the trustee in carrying 
out the trustee's duties under this title. 

(b) If the trustee is authorized to operate the business of the debtor under section 721, 
1202, or 1108 of this title, and if the debtor has regularly employed attorneys, 
accountants, or other professional persons on salary, the trustee may retain or replace 
such professional persons if necessary in the operation of such business. 

(c) In a case under chapter 7, 12, or 11 of this title, a person is not disqualified for 
employment under this section solely because of such person's employment by or 
representation of a creditor, unless there is objection by another creditor or the United 
States trustee, in which case the court shall disapprove such employment if there is 
an actual conflict of interest. 

(d) The court may authorize the trustee to act as attorney or accountant for the estate 
if such authorization is in the best interest of the estate. 

(e) The trustee, with the court's approval, may employ, for a specified special 
purpose, other than to represent the trustee in conducting the case, an attorney that 
has represented the debtor, if in the best interest of the estate, and if such attorney 
does not represent or hold any interest adverse to the debtor or to the estate with 
respect to the matter on which such attorney is to be employed. 

(f) The trustee may not employ a person that has served as a examiner in the case. 

Rule 2014(a), Federal Rules of Bankruptcy Procedure, also provides guidance for the 

motion or application. It indicates that specific facts showing the necessity for the employment, 



the name of the person to be employed, the reasons for the selection, the professional services to 

be rendered, any proposed arrangement for compensation, and, to the best of the applicant's 

knowledge, all of the person's connections with the debtor, creditors, any other party in interest, 

their respective attorneys and accountants, the United States Trustee, or any person employed in 

the Office of the United States Trustee. The motion or application shall be accompanied by a 

verified statement concerning any of the aforementioned connections. 

Section 331 of the Bankruptcy Code provides that a professional person may apply to the 

court not more than once every 120 days for compensation, or more often if the court permits. In 

complex cases, a more frequent payment arrangement can result in easier monitoring and 

controlling of the fees than if compensation were only allowed on a quarterly basis. For 

example, the court can authorize the payment of a percentage fee each month with a "true up" at 

the end of each quarter. This encourages quality professional representation and prevents the 

professional from having to finance a complex case. 

The Bankruptcy Appellate Panel for the Ninth Circuit made clear that interim payments 

for professionals on a monthly basis are entirely appropriate in large cases. See, United States 

Trustee v. Knudsen Corp. (In re Knudsen Corp.), 84 B.R. 668 (B.A.P. 9th Cir. 1988). Knudsen 

also holds that, at least in large cases, the debtor can make monthly payments to professionals 

without prior approval of the bankruptcy court as long as the debtor makes such payments 

pursuant to a procedure that provides the court with the opportunity subsequently to review the 

payments and to demand disgorgement of the funds paid if necessary. 



Debtor's Motion Pursuant to§ 105(a) and 1107(a) 
to Establish Critical Vendor Payment Procedures 

The ability of a Chapter 11 debtor to continue to operate its business often turns on the 

willingness of employees and suppliers to continue providing goods and services post-petition. 

In most cases, these employees and essential vendors will hold unsecured claims for unpaid 

goods and services provided pre-petition. When this occurs, the debtor will often seek to obtain 

authority to pay key employees and key creditors deemed necessary to the reorganization of the 

business pursuant to the "doctrine of necessity." 

In order to make this more palatable to the court, the debtor should consider imposing 

conditions on the payment of these claims. Typically, the supplier must agree to resume or 

continue shipping to the debtor post-petition and to give the debtor normal trade terms, including 

normal unsecured trade credit. 

The court in In re Coserve, LLC, 273 B.R. 487 (Bankr. N.D. Tex. 2002), adopted a very 

restrictive approach to the "doctrine of necessity" and emphasized the need for solid evidentiary 

support regarding the payment of critical vendor claims. This opinion is summarized elsewhere 

in these materials. The court indicated that the debtor seeking to pay critical vendors must show 

three elements: 

1. It must be critical that the debtor deal with the vendor. 

2. Unless the debtor pays the vendor, the debtor risks the probability of harm or, 
alternatively, loss of economic advantage to the estate or the debtor's going 
concern value, which is disproportionate to the amount of the vendor's pre-
petition claim. 

3. There is no practical or legal alternative by which the debtor can deal with the 
vendor other than by the payment of the claim. 



The court concluded that ifthe aforesaid three conditions are proven by a preponderance 

of the evidence, the test of the "doctrine of necessity" has been met, and the court would 

authorize the payment of the pre-petition claims. 

In Coserve, the court also mentioned other alternatives that might be available to the 

debtor, such as, the offer to pay for post-petition shipments C.O.D., or the posting of securities 

such as a letter of credit. The court pointed out that if the vendor were contractually obligated to 

ship to the debtor its refusal might constitute a violation of the automatic stay. 

The court in In re Payless Cashways, Inc., 268 B.R. 543 (Bankr. W.D. Mo. 2001), relied 

on§ 364(b) of the Bankruptcy Code to authorize critical vendor payments, and considered the 

following factors: 

1. Whether the procedural requirements of Rule 4001, Federal Rules of Bankruptcy 
Procedure, had been met. 

2. Whether the transaction was an arms length transaction. 

3. Whether the approval was critical to the future of the debtor's business, given the 
condition of the business at the time the motion was heard, and given the status of 
its post-petition financing. 

4. Whether the transaction conferred a benefit on the estate and its creditors, and not 
just the payees. 

5. Whether the interested parties were represented, and, if not, the level of 
sophistication of unrepresented parties. 

6. Whether there was significant disagreement from the creditor body. 

An example of a critical vendor payment procedure motion is included in these materials. 



CRITICAL VENDOR ISSUES 

In re CoServe, LLC, 273 B.R. 487 (Bankr. N.D.Tex. 2002) 

The Chapter 11 debtors filed an emergency motion seeking an order authorizing the payment 

of prepetition claims of critical vendors. Although the motion was unopposed, the court treated it 

as a contested matter, citing its independent obligation to ensure compliance with the Bankruptcy 

Code and the likelihood that additional critical vendors would likely seek similar special treatment 

in the case. 

The debtors asserted that the court should grant the motion using its equitable power, based 

on the "Doctrine of Necessity" or "Necessity of Payment Rule." The statutory basis cited by the 

debtors for authorization to permitthe payment ofprepetition claims was§§ 105(a), 363(b)(1), 549, 

and 1107(a). The bankruptcy court found no support in §§ 549 or 363(b)(1) for payment of 

prepetition claims. Only§ 105(a) "offer[ed] the equitable muscle that would allow a bankruptcy 

court to violate one of the principal tenets of Chapter 11: that prepetition general unsecured claims 

should be satisfied on an equal basis pursuant to a plan." CoServe, 273 B.R. at 493. This equitable 

power is severely circumscribed-"[ e ]xcept where an unsecured claim, non-payment of which could 

impair a debtor's ability to operate, has been accorded priority treatment by Congress and existing 

senior creditors consent or are clearly provided for, a bankruptcy court may order payment of 

unsecured prepetition claims only under the most extraordinary circumstances." Id at 493-94. 

Reviewing the case law, the bankruptcy court found that the Second, Third, and Seventh 

Circuits have authorized payments of prepetition debt, while the Fifth Circuit and others have come 

"perilously close" to adopting a bright line rule that a prepetition unsecured claim cannot be elevated 

to an administrative expense (citing Matter of Oxford Mgmt., Inc., F.3d 1329, 1333-34 (5th Cir. 



1993)). After reviewing relevant jurisprudence from around the country, the bankruptcy court 

concluded that it did not possess the broad powers advocated by the debtors regarding approval of 

prepetition claims. However, the court found it necessary to address whether, in the Fifth Circuit, 

a bankruptcy court could ever authorize payment of a general unsecured prepetition claim outside 

of a plan. 

To get from section 1 05(a) to the Doctrine ofNecessity, the Court must find a bridge 

that makes application to the Doctrine ofN ecessity "necessary or appropriate to carry 

out the provisions of' the Bankruptcy Code (11 U.S.C. § 1 OS( a)). The Court believes 

such a bridge exists in the debtor in possession's role as the equivalent of a trustee. 

See 11 U.S.C. § 1107(a). 

Id at 496-97. The court cited occasions when this fiduciary duty to protect and preserve the estate 

could only be fulfilled by preplan satisfaction of a prepetition claim (examples include foreign 

creditor's supplying unique equipment or manufacturing components, warranty or refund claims 

which could harm the debtor's good will or destroy going concern value if unpaid, and rental 

deposits requiring payment to avoid sanctions under state law). 

While expressly concluding that "this Court is prepared to apply the Doctrine of Necessity 

to authorize payment of prepetition claims in appropriate cases," the bankruptcy court found that the 

case law did not contain a clear standard for such use of§ 105(a). Id at 497. Accordingly, the 

bankruptcy court set out the appropriate test for the allowance of the payment of prepetition general 

unsecured claims: 

The debtor must show three elements are present. First, it must be critical that the 

debtor deal with the claimant. Second, unless it deals with the claimant, the debtor 

risks the probability of harm, or, alternatively, loss of economic advantage to the 



estate or the debtor's going concern value, which is disproportionate to the amount 

of the claimant's prepetition claim. Third, there is no practical or legal alternative 

by which the debtor can deal with the claimant other than by payment of the claim. 

!d. at 498. The first element requires that the claimant be "virtually indispensable to profitable 

operations or preservation of the estate." !d. Customers, sole suppliers of a product, and creditors 

controlling valuable property may satisfy this element in appropriate circumstances. Regarding the 

second element, the court "question[ ed] whether favorable credit terms alone ever would meet the 

net benefit requirement." !d. at 499 n. 20. Finally, regarding the requirement that there be no 

alternative, the court pointed to a number of potential common alternatives, such as payment on 

delivery or in advance, a deposit by debtor, letters of credit, and consignment of goods. 

In footnote 12, the bankruptcy court left open the possibility of sanctions for violating the 

automatic stay in § 362(a)(6) based on a vendor's absolute refusal to supply the debtor absent 

payment of a prepetition claim. The court also noted that if a debtor succumbed to such "economic 

blackmail,"§ 510(c) might later be utilized to correct an "inherently inequitable situation." !d. at 

494. Nonetheless, the bankruptcy court also pointed out that a creditor would not be required to risk 

its own insolvency to supply the debtor. 

Applying these requirements to the critical vendors at issue in the case, the bankruptcy court 

found that the debtors had failed to refute the possibility of alternatives such as deposit or 

prepayment regarding one of the purported critical vendors, thus denying the motion in part. For 

another critical vendor, while other companies provided the same services as the vendor at issue, it 

could take up to a month to establish a new substitute vendor. Nonetheless, the court denied that 

portion of the motion because the debtors did not establish that they would lose receivables as a 

result, and there was a lack of evidence regarding the alternatives mentioned hereinabove. The 



motion was further denied as to a vendor when there existed several other entities from whom 

debtors could obtain the same supplies. The motion was granted as to a critical vendor with a unique 

understanding of the debtors' systems, based on the "peculiar nature of the relationship" between 

debtors and the vendor, by which the vendor derived no profit, and because of the unlikelihood that 

a practical alternative to payment existed. !d. at 500. 

In re Mirant Corp., 296 B.R. 427 (Bankr. N.D.Tex. 2003) 

Reaffirming the three-factor test set out in CoServe, the bankruptcy court allowed the debtors, 

who were in the business of generating and selling electric power, to pay prepetition claims of 

critical vendors believed to meet the CoServe test, without obtaining prior approval from the court. 

The court cited concerns that requiring advanced approval of each prepetition claim could lead to 

interruption of debtors' generation of power. If debtors, on advice of counsel, reasonably believed 

a prepetition claim satisfied the CoServe test, debtors could pay such claim and file an accounting 

with the court, citing the basis on which the paid claim satisfied CoServe. Upon motion of a party 

in interest within 30 days of such accounting, debtors and the paid creditor would then have to show 

cause why the payment should be deemed properly authorized. 

The court even permitted the debtors to pay prepetition unsecured claims that debtors did not 

believe would satisfy the CoServe test. Upon the filing of a motion by the debtors or the claimant, 

the claimant would be required to show cause why it may require payment of its claim prior to 

providing further goods or services to debtors. If the court determined the entity was not entitled to 

require such payment under CoServe, that entity would have to repay the amounts paid; however, 

provided that if the entity continued to do business with debtors, it would not be subject to sanctions 

for a§ 362(a)(6) stay violation. The bankruptcy court also expressly placed holders ofprepetition 

unsecured claims on notice that any attempt to hold the debtors hostage by unreasonably demanding 



payment of prepetition claims before providing goods/services post-petition would risk a finding that 

the claimant had engaged in a willful violation of the automatic stay. 

In re CEI Roofing, Inc., 315 B.R. 50 (Bankr. N.D.Tex. 2004) 

The debtors filed a motion for an order authorizing them to pay prepetition priority employee 

wage and benefit claimants. While this was not a typical critical vendor case, the court based its 

decision, at least in part, on its review of the case law the regarding the payment of critical vendors, 

including CoServe and Mirant. Significantly, the bankruptcy court observed that, in addition to §§ 

1 05 and 1107, relied on in CoServe, § 362 "arguably" provided an independent basis for the payment 

of certain general unsecured prepetition claims prior to confirmation. While § 362(a)(6) provides 

an automatic stay for "any act to collect, assess, or recover a prepetition claim against the debtor," 

the collection of prepetition claims is not prohibited, only stayed. The stay can be terminated, 

modified, or annulled "for cause," pursuant to § 362(d) - "that 'cause' being the urgency and 

necessity of paying the prepetition claims, such payment being the only means of protecting the 

going concern value" of the debtor's business. CEI Roofing, 315 B.R. at 59. According to the 

bankruptcy court, the same factors used in CoServe could be appropriate to govern a determination 

of whether the parties have shown "cause" for lifting the automatic stay. 

Regardless of which statutory basis was relied upon- §§ 363(b)(1) (concerning use of 

property outside ordinary course of business), 11 07, or 3 62 -the bankruptcy court agreed that some 

provision must be used in conjunction with§ 105(a) for the court to have authority to grant the 

motion. In this case, because Congress specifically provided for the priority of prepetition wage 

claims in § 503(b )(1 )(A)(i), the court did not need to rely on implied authorization in the Code to 

pay such claims. 



In re Kmart Corporation, 359 F.3d 866 (7th Cir. 2004) 

Procedural History 

• The Bankruptcy Court, Northern District of Illinois, entered a critical vendor order authorizing 
payment of prepetition claims. 

• The district court reversed the entry of this order, finding it invalid. 
• On appeal, the Seventh Circuit Court of Appeals affirmed the district court. 

Background 

Bankruptcy Court's Decision: 

The bankruptcy court entered a "critical vendor" order, granting Kmart open-ended permission to 

pay any debt to any vendor that Kmart, in the exercise of its own discretion, deemed "critical"- as long 

as that vendor agreed to furnish goods on "customary trade terms" for the next two years. The court's 

order declared that such relief was in the best interests of the Debtors, their estates, and their creditors; but 

cited only§ 105(a) as giving it this power and the opinion contained no further analysis/explanation as to 

why this was in the best interests of the debtors. There was no notification to the disfavored creditors, and 

the bankruptcy court received no pertinent evidence nor made any finding of fact that the disfavored 

creditors would gain or come out even after the entry of the critical vendors order. 

Pursuant to the Order, Kmart paid prepetition debts of2,330 suppliers it deemed "critical"; 

amounting to $300 million total. This payment came from $2 billion in new credit (DIP financing) which 

was authorized by the court and by which the lenders were granted super priority in post-petition assets 

and revenues. Kmart concluded that some 2,000 other vendors were "not critical"- these vendors and 

another 43,000 unsecured creditors ultimately received about $0.10 per dollar on their claims, largely in 

stock of the reorganized Kmart. 

On Appeal to the District Court: 

Capital Factors, Inc., appealed the order immediately after it was entered on January 25, 2002. About 

14 months later, the district court reversed the bankruptcy court's order and concluded that neither§ 

105(a) nor a "doctrine of necessity" supported the orders. By the time the district court made its ruling, 



the critical vendors had been paid and Kmart's Chapter 11 plan was nearing approval; so Kmart and the 

other appellants challenged the district court's reversal in an appeal to the Seventh Circuit. 

SEVENTH CIRCUIT DECISION: Easterbrook, J. 

Preliminary Issues: 

At the outset, the court identified the basic principle of a critical vendor order as requiring a 

debtor to prove, not merely allege, two things: that but for immediate full payment, vendors would cease 

dealing; and that the business will gain enough from continued transactions with the favored vendors to 

provide some residual benefit to the remaining, disfavored creditors, or at least leave them no worse off. 

Preferential Transfers & Detrimental Reliance 

Appellants argued that because the critical vendors were already paid by the time the district 

court ruled on the matter, it was too late- money had changed hands and could not be refunded. In re 

Kmart Corp., 359 F.3d 866, 869 (7th Cir. 2004). The Seventh Circuit immediately dismissed this 

argument because "reversing preferential transfers is an ordinary feature of bankruptcy practice, often 

continuing under a confirmed plan of reorganization." !d. So if the orders in question were invalid (as the 

district court held) then the critical vendors had received preferences that K.mart was entitled to recoup for 

the benefit of all creditors. !d. While it noted that several Code provisions forbid revision of transactions 

completed pursuant to judicial permission, the court pointed out that nothing in the Code covers payments 

made to preexisting unsecured creditors, regardless of whether the debtor identifies them as "critical." !d. 

The Seventh Circuit acknowledged the existence of the longstanding doctrine that detrimental 

reliance comparable to the extension of new credit against a promise of security, or the purchase of assets 

in a foreclosure sale, may make it appropriate for judges to exercise equitable discretion, per § 105, which 

they possess in order to protect those reliance interests. !d., see also In re Envirodyne Industries, Inc., 29 

F.3d 301, 304 (7th Cir. 1994). Once action has been taken to distribute assets under a confirmed plan, it 

would take an "extraordinary event" to tum back the clock and the judge has discretion in this scenario. 

Kmart, 359 F.3d at 870. However, the appeals did not question any distribution under Kmart's plan 



(which was confirmed after the district court's decision): the plan itself provided for adversary 

proceedings to be filed to recover the preferences received by critical vendors. !d. at 870. 

The appellants sought to have the Court reorganize their reliance interests, in that after entry of 

the critical vendor order by the bankruptcy court, they continued selling goods/services to Kmart. The 

Court found that continued business relations were not "detrimental reliance," because the vendors had 

been paid in full for post-petition goods and services. !d. It also recognized that had Kmart become 

administratively insolvent and unable to compensate the vendors for post-petition transactions, it may 

have made sense to permit the vendors to retain the payments made to them pursuant to the critical vendor 

order to the extent of the post-petition deficiency. !d. However, because Kmart emerged as an operating 

business, the above question was irrelevant- the vendors did not establish that any reliance interest, let 

alone any Code provision, would block future attempts to recover preferential transfers made on account 

of pre-petition debts. !d. 

The Randleman Company's Procedural Objection re: Notice Requirement 

The Randleman Company ("Randleman") received $49 million on its prepetition claims as a 

critical vendor, and made a different procedural objection to the Seventh Circuit: because it was not 

named in the district court's order, it was not a "party" in the district court and could not be bound by that 

court's decision. !d. The Seventh Circuit stated at the outset that because it allowed Randleman to 

intervene in that court as an appellant, Randleman was now a party to its decision and was to be bound 

accordingly- essentially making it irrelevant as to whether the district judge's resolution had an 

independent effect. !d. 

Despite this, the Court analyzed Randleman's objection, and noted that at the time the bankruptcy 

court entered the critical vendor order, the only "party" was Kmart, who had filed an ex parte application 

specifying no particular creditor and actually notified only 65 creditors of its impending request, all of 

whom were later deemed "critical." !d. at 870. Thus, the bankruptcy judge's order did not identify any 

creditor that acquired rights, because none did. The order simply authorized Kmart to pay any vendor that 

it deemed "critical." 



Thus, the Court found that if lack of personal notice about the district court proceedings deprived 

Randleman of due process, then Kmart's own application for entry of the critical vendor order to the 

bankruptcy judge deprived 4 7,000 unsecured creditors of due process. If that were true, this would render 

the critical vendor order void, and make Randleman even worse off as it would be forced to repay the $49 

million it received, even if the order's entry would have otherwise been lawful. I d. The court concluded 

that there is no constitutional obligation to make every creditor a party to every contested matter in the 

bankruptcy, because, as a rule, the trustee or debtor in possession represents the interests of many 

stakeholders. Here, Kmart vigorously represented the interests of the vendors it deemed "critical"-

including Randleman. Id. 

Judge Easterbrook continued, stating that "other creditors must look out for their own interests 

and intervene if need be - as Randleman could have done had it devoted to these proceedings the care 

that a $49 million stake warrants." Id. Further, he noted that if and when Kmart were to initiate a 

preference-recovery action against Randleman, it would receive all Constitutionally-required notice then. 

But, "as a party in this court, Randleman will not be allowed to contest matters resolved here; even the 

2,327 critical vendors that are not parties in this court must accept the precedential effect of our decision." 

Id. at 871. No rule of law requires personal notice to all entities that might be affected by the precedential 

(as opposed to preclusive) force of an appellate decision. I d. Thus, there was no flaw in the notice of 

appeal or the district judge's view that Kmart and Capital Factors, Inc., were the only parties to the 

district court proceedings. 

Analysis of the Merits: 

Section 105(a) 

Per§ 105(a), a bankruptcy court may "issue any order, process, or judgment that is necessary or 

appropriate to carry out the provisions of' the remaining Code sections. However, the Seventh Circuit 

concluded that§ 105(a) does not create discretion to set aside the Code's rules of priority and distribution 

-the power conferred by § 1 05( a) is one to implement, rather than to override. I d. at 871; see Norwest 

Bank Worthington v. Ahlers, 485 U.S. 197, 206 (1988). Further, Judge Easterbrook noted that every 



circuit that has considered this question has held that § 105 does not allow a bankruptcy judge to 

authorize full payment of any unsecured debt, unless all unsecured creditors in the class are paid in full-

and the Seventh Circuit agreed with this view. !d. at 871, see In re Oxford Management Inc., 4 F.3d 1329 

(5th Cir. 1993). The court also dismissed the "doctrine of necessity" argument. !d. at 871. 

Sections 364(b) and 503 

The court noted that many Code sections do require equal treatment or specify priority rules 

where available assets are insufficient to satisfy all claims. However, appellants rely on§§ 363(b), 364(b), 

and 503 as sources of authority permitting the unequal treatment of creditors. !d. at 872. The court 

quickly dismissed appellants' arguments under both§ 364(b) and§ 503 for the reasons below. 

Section 364(b) states that, "The court, after notice and a hearing, may authorize the trustee to 

obtain unsecured credit or to incur secured debt other than under subsection (a) of this section, allowable 

under section 503(b)(1) of this title as an administrative expense." 11 U.S.C. § 364(b). The court 

dismissed this argument because while§ 364(b) authorizes the debtor to obtain credit (as Kmart did), it is 

silent as to how the money will be disbursed or about priorities among creditors. The court noted that to 

the extent other authorities, such as In re Payless Cashaways, Inc., 268 B.R. 543 (Bankr. W.D. Mo. 

2001), found otherwise, they were unpersuasive. !d. at 872. 

The court then noted that § 503 was similarly irrelevant because it deals with administrative 

expenses. "Pre-filing debts are not administrative expenses; they are the antithesis of administrative 

expenses." !d. at 872. The court analogized filing bankruptcy as effectively creating two separate firms, 

where the debts of the pre-filing entity may be written down so that the post-filing entity may organize 

and continue in the business if it had a positive cash flow. !d. at 872. Thus, treating pre-filing debts as 

"administrative" claims against the post-filing entity would impair the ability of bankruptcy law to 

prevent old debts from sinking a viable firm. !d. 

Section 363{b)0) 

Pursuant to§ 363(b)(l), "the trustee [or debtor in possession], after notice and a hearing, may 

use, sell, or lease, other than in the ordinary course of business, property of the estate." 11 U.S.C. § 



363(b)(l). (emphasis added). Capital Factors argued that§ 363(b)(l) should be limited to the 

commencement of capital projects, such as building a new plant, rather than payment of old debts- it 

asserted that paying vendors would be "in the ordinary course," but for the intervening bankruptcy 

petition. !d. at 872. Thus, Capital Factors said that to read§ 363(b)(l) broadly would allow a judge to 

rearrange priorities among creditors (which, the Court noted, is effectively what a critical vendor order 

does)- despite the Supreme Court's caution against such action. !d. at 872. 

The Seventh Circuit noted that what the Supreme Court decisions principally say is that priorities 

do not change unless a statute supports this step; and if§ 363(b)(l) were such a statute, there was no 

insurmountable problem. !d. at 872. The court indicated that it viewed the satisfaction of a pre-petition 

debt(s) in order to keep "critical" supplies flowing as a use of property other than in the ordinary course 

of administering an estate in bankruptcy. !d. at 872. In this case, the Court concluded it was prudent to 

read and use§ 363(b)(l) to do the least damage possible to priorities established by the contract and the 

Code. However, it also noted that there was no need to decide if§ 363(b)(l) could support payment of 

some pre-petition debts, because the order at issue was unsound regardless ofhow § 363(b)(l) was read. 

!d. 

Judge Easterbrook then explained the foundation of a critical vendor order as the belief that 

vendors not paid for prior deliveries would refuse to make new ones. Thus, without merchandise to sell, a 
retailer like Kmart would fold. !d. at 872. If paying critical vendors would enable a successful 

reorganization and make even the disfavored creditors better off, then all creditors would be deemed to 

favor payment, regardless of whether or not they are designated as "critical." !d. at 872. The use of§ 

363(b )(1) in this manner is similar to the theory underlying a plan "crammed down" the throats of an 

impaired class of creditors: if the impaired class does at least as well as it would have in a Chapter 7 

liquidation, then it has no legitimate objection and cannot block the reorganization. !d. at 872-73, Bank of 

America v. 203 N LaSalle St. Partners, 526 U.S. 434 (1999). 

However, the Court stated that for this to be true, the debtor must show that not only that the 

disfavored creditors will be as well off with reorganization as with liquidation (which Kmart never 



attempted to show in this proceeding), but also that the supposedly critical vendors would have actually 

ceased deliveries if the old debts were left unpaid while the litigation continued. !d. at 873. Thus, if 

vendors will deliver against a promise of current payment, a reorganization can be achieved and all the 

unsecured creditors will obtain the benefits thereof, without preferring any of the unsecured creditors. !d. 

Significantly, the Court pointed out that some supposedly critical vendors would continue to do 

business with the debtor because they must- i.e., those with long term contracts where the automatic stay 

(per§ 362) would prevent them from walking away as long as the debtor pays for new deliveries. In this 

regard, Fleming Companies, ("Fleming"), received the largest critical-vendor payment in this case 

because it sold Kmart between $70 million and $100 million worth of goods on a weekly basis. However, 

Fleming and Kmart had a long term contract. Consequently, no matter how much Fleming would have 

liked to drop Kmart as a client, it had no legal right to do so. !d. at 873. Thus, it was unnecessary for 

Kmart to continue making payments to Fleming for its continuing to deliver goods that it was still legally 

required to deliver. !d. The court also noted that it was highly unlikely that Fleming would have 

disavowed its contract with Kmart, as it earned profits on each new delivery for which Kmart paid; thus 

rendering the critical vendor payment it received wholly unnecessary. !d. (Interestingly, when the contract 

expired and Kmart stopped buying its products from Fleming, Fleming itself was forced into bankruptcy 

and collapsed.) 

The court recognized that it can be vital to assure suppliers that a debtor will pay for new 

product/new deliveries on a current basis. However, providing such assurance need not entail payment for 

pre-petition transactions. !d. Kmart could have simply paid cash or its equivalent for the new deliveries. 

!d. The court pointed out that some of the $2 billion line of credit that Kmart secured upon entering 

bankruptcy could certainly have been used to assure vendors that payments would be forthcoming for all 

post-petition transactions. The easiest way to do this would have been to put some of the $2 billion 

behind a standby letter of credit on which the bankruptcy judge could authorize unpaid vendors to draw. 

!d. This would not have changed the terms on which Kmart or any of its vendors did business; it just 

would have indicated the certainty of payment. Further, if lenders are unwilling to issue such letters of 



credit, that should be a compelling market signal that reorganization is a poor prospect and that the debtor 

should be instead liquidated. 

Here, the bankruptcy court did not even consider the possibility of using a letter of credit to 

assure vendors of payment. Nor did it fmd that any firm would have stopped doing business with Kmart if 

not paid for its pre-petition deliveries. The bare record would not have supported such a finding if one 

had even been made. !d. at 873-74. The bankruptcy court did not find that discrimination among 

unsecured creditors was the only way to facilitate this reorganization, nor did it find that the disfavored 

creditors were at least as well off as they would have been had the critical-vendor order not been entered. 

!d. at 874. Even if§ 362(b)(l) allows critical-vendor orders in principle, preferential payments to a class 

of creditors are proper only if the record shows the prospect of benefit to the other creditors. As this 

particular record does not, the Seventh Circuit concluded that critical-vendor order could not stand. !d. 



Debtor's Motion Pursuant to§§ lOS(a), 363(b), 
and 507(a)(4) and Bankruptcy Rules 

6003 and 6004 for Authorization 
(1) to Pay Wages, Benefits, and Other Employee Obligations, 
(2) to Pay Certain Limited Non-Employee Obligations, and 
(3) for Financial Institutions to Honor and Process Checks 

and Transfers Related to Such Obligations 

The "doctrine of necessity" applies not just to critical vendors, but also to employees. It 

is often easier to convince a court to approve an employee motion than a critical vendor motion. 

In the employee context, the debtor's counsel should rely on the wage priority provisions of§ 

507(a)(4) and (5), as support for the motion. Both of these sections have statutory caps for wages 

and benefits that arose within 180 days of the filing of the bankruptcy petition. However, 

because the statutory caps have risen significantly in the last few years, some courts resist the 

payment of wages and benefits in amounts that exceed the caps specified in the statute. 

When a need can be demonstrated to pay the pre-petition wages and benefits in order to 

maintain an adequate work force to permit the debtor's business to continue, most courts will 

approve the payments. See, for example, In re Chateaugay Corp., 80 B.R. 279 (S.D. NY 1987); 

In re Quality Interiors, Inc., 127 B.R. 391 (Bankr. N.D. Oh. 1991); In re Ionosphere Clubs, Inc., 

98 B.R. 174 (Bankr. S.D. NY 1989) and In re Gulf Air, Inc., 112 B.R. 152 (Bankr. W.D. La. 

1989). 

A form motion to pay wages, benefits, and other employee obligations is included in 

these materials. 



Motion Pursuant to§§ 105(a), 363(b), 
507(a)(8), and 541 for Authorization to 

(1) Pay Pre-Petition Taxes and Governmental Assessments 
and (2) Authorizing and Directing Financial Institutions 

to Honor and Process Related Electronic Transfers and Checks 

This motion is primarily based on§ 105(a), as well as, the "doctrine of necessity." The 

withholding of the payment of the taxes and assessments could result in the taxing authorities 

taking aggressive collection actions that could interfere with the debtor's business or distract its 

officers from the reorganization effort. Consequently, the argument can be made that paying 

undisputed taxes promptly will not prejudice the general unsecured creditors. 

If the applicable tax is a "trust fund" tax, the funds would not constitute property of the 

bankruptcy estate under § 541 and should be paid over to the relevant taxing authority. If the 

applicable taxes qualify for priority treatment under§ 507(a)(8), the argument can be made that 

the immediate payment of the taxes does not distort the otherwise applicable bankruptcy priority 

scheme because the debtor would be required to pay the full amount of these taxes prior to 

paying unsecured claims. 

The following are arguments to pay tax claims and assessments for cause, to-wit: 

1. Interest and penalties may accrue on certain unpaid property taxes even after the 
filing of the bankruptcy case. 

2. The terms of the debtor's post-petition financing agreements require the payment 
of taxes and assessments. 

3. Sales and use taxes are not property of the bankruptcy estate since they are 
considered "trust fund" taxes. 

4. The taxing authorities are likely to file suit against the debtor's directors and 
officers for the unpaid taxes and assessments, thereby distracting them from the 
reorganization effort. 



5. The debtor meets the standard set forth under§ 363(b) of the Bankruptcy Code 
and can use, sell, or lease property other than in the ordinary course of business. 

6. As set forth hereinabove, the taxes and assessments are entitled to priority status 
pursuant to§ 507(a)(8) of the Bankruptcy Code. 

A form motion authorizing the debtor to pay pre-petition taxes and assessments, as well 

as, authorizing financial institutions to honor and process related electronic transfers and checks 

is included in these materials. 



Motion for Interim and Final Orders Pursuant to 
§§ 105(a) and 366 to (1) Approve Debtor's Proposed Form 

of Adequate Assurance and (2) Prohibit Utilities from 
Altering, Refusing, or Discontinuing Utility Service 

Without doubt, the debtor's reorganization effort in a Chapter 11 case could end if the 

debtor loses the use of electricity, telephone service, water, sewer and other utility services 

necessary to conduct business. Section 366 of the Bankruptcy Code which applies to utility 

service, was significantly amended by the Bankruptcy Abuse Prevention Consumer Protection 

Act of2005 (BAPCPA). Now under§ 366(b) a utility may alter, refuse, or discontinue service if 

neither the trustee nor the debtor, within 20 days after the date of the order for relief, furnishes 

adequate assurance of payment in the form of a deposit or other security for service after such 

date. On request of a party in interest and after notice and a hearing, the court may order 

reasonable modification of the amount of the deposit or other security necessary to provide 

adequate assurance of payment. 

Under§ 366(c)(l)(A), the term "assurance of payment" means-

(i) A cash deposit; 
(ii) A letter of credit; 
(iii) A certificate of deposit; 
(iv) A security bond; 
(v) A pre-payment of utility consumption; or 
(vi) Another form of security that is mutually agreed on between the utility and the 

debtor or the trustee 

An administrative expense priority shall not constitute an adequate assurance of payment. 

Pursuant to § 366( c )(2), in a Chapter 11 case, the utility may alter, refuse, or discontinue 

service, if during the 30 day period beginning on the date of the filing of the petition, the utility 

does not receive from the debtor or the trustee adequate assurance of payment that is satisfactory 

to the utility. In making a determination as to the assurance of payment amount, the court cannot 



consider (i) the absence of security before the date of the filing of the petition; (ii) the payment by 

the debtor of charges for utility service in a timely manner before the date of the filing of the 

petition; or (iii) the availability of an administrative expense priority. 

New§ 366 requires a Chapter 11 debtor to act expeditiously, particularly when the utility 

is not a benevolent creditor. The utility may alter, refuse, or discontinue service if there is no 

adequate assurance of payment for post-petition service within the 20 day period from the date of 

the bankruptcy filing, and the utility may alter, refuse, or discontinue service when there is no 

adequate assurance of payment for both pre and post-petition service provided within 30 days 

from the bankruptcy filing. 

While the pre-petition payment history of the debtor with the utility is expressly not to be 

considered when determining the adequacy of the assurance of payment, it will obviously have a 

bearing on any court's decision. The amount and form of the assurance of payment will vary 

from case to case depending on the nature of the debtor's business and its utility consumption. 

The impact on the debtor's cash flow and any unnecessary impediments to a flexible, successful 

reorganization will also be factors. 

A form motion proposing adequate assurance and requesting that the utility be prohibited 

from altering, refusing, or discontinuing service is included in these materials. Within this form 

motion, several decisions are listed which have construed the debtor's ability to provide adequate 

assurance of payment. 



Motion Pursuant to§§ lOS(a), 345(b), 363(c), and 364(a) 
of the Bankruptcy Code for (1) Authority to Continue to Use 

Existing Case Management System, and (2) Authority to 
Maintain Existing Bank Accounts and Business Forms, and 

(3) a Waiver of the Requirements of§ 345(b) of the Bankruptcy Code 

The Chapter 11 operating guidelines generally require that the debtor close pre-petition 

bank accounts, establish a DIP account, and maintain separate DIP accounts for cash collateral. 

In addition, all checks used by the debtor post-petition must have DIP on them. In complex 

cases, the benefits that these guidelines provide by clearly distinguishing post-petition activity 

from pre-petition activity may be outweighed by the disruption they cause. In such cases, courts 

customarily enter orders approving the continued use of pre-existing cash management systems. 

Debtors must also gain permission to continue consolidating their cash management and 

transferring monies among affiliated debtors, some of whom may not be in bankruptcy. 

The arguments for the continued use of the existing cash management systems are: 

1. Controlling corporate funds tightly. 

2. Investing idle cash. 

3. Insuring cash availability. 

4. Reducing administrative expenses by facilitating the movement of funds and the 
production of more timely and accurate balances. 

5. The debtors can avoid the complex and costly administrative burden of closing 
and reopening numerous accounts immediately at the time of the bankruptcy 
filing. 

As a part of these motions, to insure that the debtor and its affiliates will not, at the 

expense of their respective creditors, fund the operations of another entity, the debtor will request 

that pursuant to§ 364(c)(l) that all inter-company claims arising post-petition will be accorded 

superpriority status, with priority over any and all administrative expenses of the kind specified 



in § 503(b) and § 507(b ), subject only to the priorities, liens, claims, and security interest that 

may be granted under § 364. Essentially, this would involve funds transferred by the non-debtor 

affiliates into the debtor. However, it also enhances accountability when the affiliates are also 

debtors. If post-petition claims between the debtor and its non-debtor affiliates 

are accorded superpriority status, the debtor will continue to bear the repayment responsibility, 

thereby maximizing the protection afforded by the cash management system to the creditors of 

the affiliated entities. 

Section 345(b) of the Bankruptcy Code requires the trustee or debtor-in-possession to 

obtain from a depository entity a bond or a deposit of securities when the investment or deposit 

by the bankruptcy estate is not insured or guaranteed by the full faith and credit of the United 

States. The bankruptcy court can grant relief from this provision for cause. 

An example of a motion to continue the existing the cash management system is included 

in these materials. 



Debtor's Motion Pursuant to§§ 105(a), 362(d), 
363(b), and 503(b)(l) and Bankruptcy Rules 
6003 and 6004 for Authorization to Honor 
Pre-Petition Obligations to Customers and 
Otherwise Continue Customer Programs 

in the Ordinary Course of Business 

In order to maintain customer loyalty and preserve the business' going concern value the 

continuation of pre-petition customer service programs may be necessary. Such programs might 

include warranty service, frequent flyer programs, gift certificates, or lay away sales. Ordinarily, 

the customers' entitlements under these programs would be pre-petition claims that would be 

discharged in the bankruptcy case. However, the effect of dishonoring these entitlements might 

be devastating to the business. 

In order to sustain a motion such as this, the debtor must establish that honoring the pre-

petition obligations would have a net benefit to the bankruptcy estate such as increasing the 

debtor's net cash flow, at least in the long term, if not the short term. The debtor should be 

prepared to explain why the programs are essential to meeting competitive pressures, insuring 

customer satisfaction, generating good will, maintaining old customers, as well as, attracting new 

ones. The debtor's motion should indicate how much was spent on the programs in the past and 

provide an estimate of the cost of continuing the programs post-petition. 

A form motion seeking authorization to honor pre-petition obligations to customers and 

to otherwise continue customer programs in the ordinary course of business is included in these 

materials. 



Motion for Interim and Final Orders 
Authorizing (1) Debtor to Incur Post-Petition 

Secured Indebtedness, (2) Granting Security Interests 
and Superpriority Claims Pursuant to§§ lOS( a), 

364(c) and (d), (3) Granting Adequate Protection to 
the Pre-Petition Secured Lenders, (4) Authorizing 

the Debtor to Use Cash Collateral, and 
(5) Modifying the Automatic Stay 

Cash collateral can often be the lifeline for a Chapter 11 debtor during the reorganization 

process. Without assuring that the debtor will have cash to finance its immediate needs, such as 

the payment of wages, utility services, and the claims of key creditors, the prospects for an 

effective reorganization may be non-existent. The cash collateral motion is closely related to the 

post-petition financing motion, and, in cases where the debtor's pre-petition lender is providing 

both, the motions may be combined. 

When a creditor has a lien on the debtor's cash and cash equivalents, the debtor cannot 

use this cash collateral without either the creditor's consent or a court order that insures adequate 

protection of the creditor's interest. 

Rule 4001 (b) requires that the debtor serve notice of the motion to use cash collateral on 

the following: 

1. All entities with an interest in cash collateral; 

2. Any committee appointed in the case, or, if none, to the 20 largest unsecured 
creditors pursuant to Rule 1 007; and 

3. Any other entities that the court may direct. 

The committee notes following Rule 4001 suggest that motions for the use of cash 

collateral include the following: 



(1) The amount of cash collateral sought to be used; 

(2) The name and address of each entity having an interest in the cash collateral; 

(3) The name and address of the entity in control or having possession ofthe cash 
collateral; 

( 4) The facts demonstrating the needs to use cash collateral; and 

( 5) The nature of the protection to be provided those having an interest in the cash 
collateral. If a preliminary hearing is requested, the motion should include the 
amount of cash collateral sought to be used pending final hearing and the 
protection to be provided. 

Determining whether the creditor's interest is adequately protected is a flexible concept. 

A sufficient equity cushion may constitute adequate protection. If the debtor had other assets, 

adequate protection may be granted in the form of additional or substitute liens. Even if there is 

no equity cushion and the debtor has no other "free" assets that could serve as collateral, the cash 

collateral lender might be adequately protected by imposing spending and operational controls on 

the debtor. In United Savings Ass 'n. ofT ex. v. Timbers of Inwood Forest Assocs. Ltd., 108 S.Ct. 

626, 484 U.S. 365 (1988), the court held that a debtor must provide a secured creditor with 

"adequate protection" only against the diminution in value of the collateral securing the 

creditor's allowed secured claim. Therefore, according to Timbers, where the use, sale, or lease 

of the collateral does not diminish the "value of the collateral" adequate protection ofthe 

creditor's interest already exists. Thus, an undersecured creditor is only entitled to adequate 

protection where the collateral is declining in value. 

In most cases, the debtor will need new post-petition financing in order to operate its 

business and fund the reorganization. Although the ability to use cash collateral may reduce the 

debtor's post-petition financing needs, additional credit may become necessary. Section 364 of 

the Bankruptcy Code authorizes the following range of post-petition financing options: 



1. If the trustee is authorized to operate the business of the debtor, the trustee may 
obtain unsecured credit in the ordinary course of business as an administrative 
expense unless the court orders otherwise. 

2. After notice and a hearing, the court may authorize the debtor to obtain unsecured 
credit allowable as an administrative expense. 

3. If the debtor is unable to obtain unsecured credit allowable as an administrative 
expense, the court, after notice and a hearing, may authorize the obtaining of 

, credit as follows: 

a. With priority over any or all administrative expenses of the kind specified 
in§§ 503(b) or 507(b) ofthe Bankruptcy Code. 

b. Secured by a lien on property of the estate that is not otherwise subject to a 
lien. 

c. Secured by a junior lien on property of the estate that is subject to an 
existing lien. 

4. The court, after notice and a hearing, may authorize the obtaining of credit 
secured by a "priming" lien on property of the estate that is already subject to a 
lien only if: 

a. The debtor is unable to obtain such credit otherwise; and 

b. There is adequate protection of the interest of the holder of the first lien on 
the property on which such "priming" or equal lien is proposed to be 
granted. 

As with a motion seeking authority to use cash collateral, the bankruptcy court may enter 

only an interim order with respect to post-petition financing if the debtor provides less than 14 

days notice to the parties as specified in Rule 4001(c). As a result, creditors and the U.S. Trustee 

must often limit their focus to the following issues with respect to the entry of the interim order: 

1. The amount of money being loaned to the debtor during the interim period. 

2. The protections being afforded to the lender for making such loan, i.e., the priority 
of the liens being granted, the interest and fees being charged, the professional 
fees being paid, and whether the pre-petition debt is being cross-collateralized 
with post-petition collateral. 



3. Various other protections, often referred to as "lay-down provisions," being 
granted to the lender, i.e., the validation of pre-petition liens, the release of 
potential claims and causes of action by the estate against the lender, the granting 
of automatic stay relief upon a material default by the debtor under the post-
petition loan agreement, and the payment of the lender's fees and costs on a 
current basis. 

A form consolidated motion authorizing the debtor to incur post-petition financing, 

granting adequate protection to the secured lender, and authorizing the debtor to use cash 

collateral is included in these materials. 



THE USE OF § 363 SALES TO DISPOSE OF ASSETS 
COMPARED TO THE CONFIRMATION OF A CHAPTER 11 PLAN 

Pension Benefit Guar. Corp. v. Braniff Airways, Inc., (In re; Braniff Airways, Inc.), 700 F .2d 

935 (5th Cir. 1983). 

This Fifth Circuit decision is frequently cited for the proposition that a § 363 sale cannot 

short-circuit the requirements for the confirmation of a plan of reorganization by establishing the 

terms of the plan sub rosa through the § 363 sale. The Fifth Circuit, in reversing both the district 

court and the bankruptcy court, held as follows: 

1) The lower courts' approval of the transaction was not authorized under§ 363(b) of 

the Bankruptcy Code which otherwise permits the trustee, after notice and hearing, 

to use, sell, or lease, other than in the ordinary course of business, property of the 

estate. 

2) The lower courts did not have the power to order the Federal Aviation 

Administration (FAA) to allocate certain landing "slots" at various airports to the 

debtor so that the debtor could transfer them in the § 363 transaction to Pacific 

Southwest Airlines (PSA). 

3) The lower courts did not have the power to order the debtor's assumption of its 

defaulted lease on its terminal facilities at Washington National Airport and its 

subsequent assignment of the lease in the PSA transaction without FAA approval. 

The Fifth Circuit noted in its opinion that the PSA transaction was much more than the "use, 

sale, or lease" of the debtor's property. Three examples were utilized to illustrate the court's 

rationale: 



1) The PSA agreement provided that Braniff would pay $2.5 million to PSA in 

exchange for $7.5 million of travel script entitling the holder to travel on PSA. It 

further required that the script be used only in a future Braniff reorganization and that 

it be issued only to former Braniff employees or shareholders, or, in a limited 

amount, to unsecured creditors. The court pointed out that this provision had the 

practical effect of dictating critical terms of any future reorganization plan that might 

be proposed by the debtor. 

2) Under the agreement, the secured creditors were required to vote a portion of their 

deficiency claims in favor of any future reorganization plan approved by a majority 

of the unsecured creditors' committee. The Fifth Circuit pointed out that this 

provision thwarted the Bankruptcy Code's scheme for creditor enfranchisement that 

was designed to be protected by the plan of reorganization confirmation process. 

3) The PSA transaction also provided for the release of claims by all parties against 

Braniff, its secured creditors, and its officers and directors. The court stated that on 

its face, this requirement was not a "use, sale, or lease" and was not authorized by § 

363(b). 

Consequently, insofar as the § 363 sale was concerned, because the aforementioned 

provisions went far beyond the parameters of§ 363, the Fifth Circuit concluded that the lower courts 

had exceeded their authority under this Code section to authorize the sale. Because of these 

extraordinary conditions, the Braniff decision cannot be read as strictly precluding § 363 sales in 

favor of going through the confirmation process. 



In re: On-Site Sourcing, Inc., 412 B.R. 817 (Bankr. E.D. Va. 2009). 

This case involved a first day motion to approve§ 363 bidding procedures for an auction sale 

of the debtor's assets. 

Significant pre-petition efforts were undertaken to market these assets. 

A competitor, Integreon Managed Solutions, Inc., assumed the role ofthe debtor's secured 

lender by acquiring the secured debt for a purchase price of $35 million. 

The debtor then negotiated an asset purchase agreement (AP A) with Integreon. 

After the debtor filed bankruptcy, Integreon proposed to become the debtor's post-petition 

DIP lender. Since the assets were valued at $28 million, there was an unsecured deficience claim 

in the sum of $7 million, based on the total amount of the secured debt, noted hereinabove, in the 

sum of $3 5 million. 

Because of this deficiency, Integreon initially proposed to the court, as a part of its lending 

facility, that the entire amount would be converted to a post-petition administrative expense claim. 

Integreon "generously" agreed to "carve outs" for U.S. Trustee fees, professional fees, tail 

insurance premiums for the debtor's officers and directors, and a fee for the Chapter 7 trustee, if 

necessary. 

The §363 sale motion contained a $560,000.00 "break-up" fee for Integreon, plus an 

additional $250,000.00 for its "due diligence" expenses. 

Shortly thereafter, an unsecured creditor's committee was formed and became actively 

involved in the case. Needless to say, the initial proposals were substantially modified. 

Significantly, Integreon waived its $7 million deficiency claim and agreed to an additional "carve 

out" for the fees of the unsecured creditors committee. 



The bid procedures motion was thereafter amended to reflect the following: 

1) A creditors' trust was to be established for the benefit of the unsecured creditors. 

$132,000.00 was to be deposited into this trust to be distributed to the unsecured 

creditors. 

2) Releases from liability were to be provided for the debtor's employees who would 

be retained by Integreon. 

The court weighed the use of the§ 363 sale proposal against a sale of property pursuant to 

a plan of liquidation or reorganization. 

In formulating its decision, the court examined first the case of Committee of Equity Security 

Holders v. The Lionel Corporation (In re Lionel Corporation), 722 F.2d 1063 (2nd Cir. 1983). In 

Lionel, an appeal was taken from the order of the United States District Court for the Southern 

District of New York, which had affirmed the bankruptcy court, in approving a sale of property of 

the debtor's estate outside the ordinary course of business. 

Reversing the bankruptcy court and the district court which had approved the non-plan§ 363 

sale, the Second Circuit held as follows: 

1) There was no articulated business judgment underlying the sale other than the 

appeasement of the debtor's major creditors. 

2) Expediency should not be the only concern in approving a§ 363 sale. 

3) The Second Circuit indicated that bankruptcy courts should consider the following 

factors prior to approving a § 363 sale, to-wit: 

a) The proportionate value of the asset to be sold compared to the estate as a 

whole. 

b) The amount of elapsed time since the bankruptcy filing. 



c) The likelihood that a plan of reorganization will be proposed and confirmed 

in the near future. 

d) The effect ofthe proposed disposition on a future plan of reorganization. 

e) The proceeds to be obtained from the disposition vis-a-vis any appraisals of 

the property. 

f) Whether the asset is increasing or decreasing in value. 

g) Whether the objector to the sale has shown that the sale was not justified by 

credible proof. 

The On-Site court then looked to the decision rendered in In re Gulf Coast Oil Corp., 404 

B.R. 407 (Bankr. S.D. Tex. 2009), where the debtors in jointly administered Chapter 11 cases sought 

court approval for the proposed sale of substantially all of the debtors' assets outside the ordinary 

course of business. In that case, Bankruptcy Judge Wesley Steen held that the court would not 

approve the proposed sale because it deprived of the protections that they would otherwise 

receive if the sale were conducted as a part of the Chapter 11 plan confirmation process. 

In Gulf Coast Oil, Judge Steen set forth the following factors that he had considered: 

1) Was there evidence showing a need for expediency? 

2) Was there a sound business justification supporting the sale? 

3) Was the case sufficiently mature to assure that all parties were given due process? 

4) Had the assets been aggressively marketed in an active market? 

5) Was the proposed Asset Purchase Agreement sufficiently straight forward to 

facilitate competitive bids or was the purchaser the only potentially interested party? 

6) Were the fiduciaries who controlled the debtor truly disinterested? 



7) Did the proposed sale include all of the debtors' assets or did it include just the 

"crownjewel" ofthe estate? 

8) Did the proposed purchaser want extraordinary protections? 

9) Would it be overly burdensome to propose the sale as a part of the confirmation of 

the Chapter 11 plan as opposed to the § 363(b) procedure? 

After considering the factors enumerated in the aforementioned two decisions, the On-Site 

court further considered the concessions made by Integreon. The court approved the § 363 sale, but 

modified the proposal as follows: 

1) The unsecured creditors trust was eliminated because it distorted the bankruptcy 

scheme of priorities. The creditor's trust was to be funded by an infusion of 

$132,000.00, and this would actually prefer the unsecured creditors potentially over 

creditors having higher claim priorities. 

2) The provision that required the release of key employees to be retained by Integreon 

was eliminated because there was no evidence of any potential exposure to liability 

by these employees. 

ASARCO, Inc. v. Elliott Mgmt. (In re Asarco, L.L.C.), 650 F.3d 593 (5th Cir. 2011) 

The court held that an order allowing the reimbursement of due diligence and bidding 

expenses satisfied the business judgment standard because it was designed to maximize the value 

of the debtor's estate, and was fair, reasonable, and appropriate. The court first determined that the 

reimbursement of expenses was a use of estate property outside the regular course of business, 

invoking § 363(b ). The debtor-in-possession must satisfy its duty to creditors by articulating a 

business justification, good business judgment, or sound business reasons for the sale. The business 

judgment standard in§ 363 is flexible and encourages discretion. The court affirmed the bankruptcy 



and district courts' ruling that the reimbursement of expenses was designed to maximize the value 

of the estate, and was fair, reasonable, and appropriate. 

Official Comm. of Unsecured Creditors v. Cajun Elec. Power Coop. by & Through Mabey 
(In re Cajun elec. Power Coop.), 119 F 3d 349, 354 (5th Cir. 1997) 

The Fifth Circuit held that a settlement was not a sub rosa reorganization plan, because it did 

not alter the creditors' rights by disposing of assets and releasing claims and making further 

reorganization impossible. The court applied the Braniff factors to conclude that the settlement did 

not attempt to short circuit the requirements of Chapter 11 for confirmation of a plan. First, the 

settlement did not dispose of all claims against the debtor. Second, the settlement did not restrict 

any creditor rights. Third, the settlement did not dispose of virtually all of the debtor's assets. For 

these reasons, the court held that the settlement agreement was not a sub rosa plan. 

Cadle Co. v. Mims (In re Moore), 608 F.3d 253, 264 (5th Cir. 2010) 

When faced with the issue of whether a settlement of estate claims was proper when the 

claims could be sold at a higher value, the Fifth Circuit adopted the Ninth Circuit's analysis that 

held, "When confronted with a motion to approve a settlement under Rule 9019(a), a bankruptcy 

court is obliged to consider, as part of the 'fair and equitable' analysis, whether any property of the 

estate that would be disposed of in connection with the settlement might draw a higher price through 

a competitive process and be the proper subject of a§ 363 sale." Whether to impose formal sale 

procedures is ultimately a matter of discretion left to bankruptcy courts. Bankruptcy courts should 

not allow defendants to settle estate claims at a discount and avoid § 363 scrutiny by filing large, 

frivolous claims against the estate. The circuit court remanded the case and instructed the 

bankruptcy court to determine whether the claims are the proper subject of an auction and§ 363 sale. 



Motion Requesting (1) the Scheduling of an Auction 
Sale Hearing in Connection with the Sale of the 

Debtor's Assets, (2) Approval of Bidding Procedures 
for Such Sale, (3) Approval of Purchase Agreement with 

Stalking Horse Bidder, (4) Approval of Reimbursement of 
Expenses to Stalking Horse Bidder, (5) Approval of the 
Form and Scope of the Notice of Auction Sale Hearing, 

(6) Approval of Procedures for the Assumption and 
Assignment of Contracts and Leases to the 

Purchaser, and (7) Approval of the Sale of the 
Debtor's Assets to the Purchaser 

A motion to sell the debtor's assets at auction is usually not a first day motion, and can 

occur at any time during the administration of the Chapter 11 case. However, in many instances, 

the sale of assets can be a much more expeditious and less expensive mechanism for a debtor to 

emerge from Chapter 11 than the confirmation of a plan of reorganization. There are many 

factors which can enable an asset sale to proceed smoothly, not the least of which is obtaining the 

approval and cooperation of the secured lenders who hold liens which encumber the assets to be 

sold. An appraisal which establishes the commercially reasonable value for the assets is also 

important. While all asset sales do not occur through an auction process, the auction, more often 

than not, generates a competitive fair market value for the assets. 

When the assets are expected to realize a substantial price, the process will likely take the 

following steps. 

1. The debtor will employ a professional entity that specializes in the liquidation of 
businesses particularly troubled businesses. This can be an auction company, a 
real estate broker, or a liquidation company that specializes in particularized 
assets. 

2. If economically feasible, the assets to be sold should be appraised. While the 
appraisal will not govern the ultimate price realized at the sale, it does give 
everyone, including the court, an estimation of value. 



3. In most auction sales, the entity organizing the sale will locate a stalking horse 
bidder, who will make the initial offer to purchase the assets. The stalking horse 
bidder and the initial offer are subject to the court's approval. 

4. The entity organizing the auction sale will then formulate the bidding procedures 
which also will be approved by the court. 

The asset purchase agreement which will be entered into by the debtor and the stalking 

horse bidder will include a description of all of the assets to be purchased, as well as, the terms of 

the purchase, i.e., whether the bid is a full cash offer or whether the stalking horse bidder will 

assume some of the existing secured debt. The agreement will likely include a termination 

provision, an overbid provision, and a "breakup" fee should the stalking horse bidder not be the 

successful purchaser at the auction sale. The amount of the "breakup" fee has been the subject of 

extensive litigation, particularly as to its reasonableness and whether it was a deterrent to 

competitive bidding at the sale. 

The bidding procedures can also include the following, to-wit: 

1. A due diligence period can be established so that all potential bidders can 
investigate the transaction. 

2. Qualifications to participate as a bidder which may include the submission of a 
deposit, a letter of credit, or other evidence that the potential bidder can perform. 

3. A requirement that any relationship to the debtor or to the stalking horse bidder be 
disclosed. 

4. The minimum incremental bidding level. 

5. A time limit on the submission of a higher bid. 

6. The procedure for the submission of bids, for example, by a verbal offer or 
through a sealed bid process. 

7. A requirement that the second highest bid be held open until the successful bid is 
approved and the transaction closed. 



8. A provision that states that only the stalking horse bidder and other qualified 
bidders may participate at the auction sale. 

Following the completion of the asset purchase agreement, which identifies the stalking 

horse bidder, and following the completion of the bid procedures, the entity employed by the 

debtor to organize the auction sale will then publicize the sale through various media outlets to 

the relevant market that will produce interested bidders. On many occasions, the debtor and its 

professional will obtain approval of this process by the court before the marketing efforts are 

undertaken. The preapproval will insure that the sale will not be set aside or postponed at a later 

date if a creditor or other interested party complains that the marketing efforts were insufficient. 

Bankruptcy Rule 6004 provides that notice of a proposed sale of property outside the 

ordinary course of business pursuant to§ 363(b) of the Bankruptcy Code must satisfy the 

requirements of Bankruptcy Rule 2002. Rule 2002 requires the debtor to notify its creditors of 

the sale of the assets, including a disclosure of the time and place of the sale, the terms and 

conditions of a sale, and the deadline for filing any objections. 

In order to comply with the bankruptcy rules, the debtor can file a combined motion 

requesting that the auction sale be conducted, the approval of the bidding procedures, the 

approval of the asset purchase agreement with the stalking horse bidder, the approval of the 

"breakup" fee should the stalking horse bidder not be the successful purchaser, as well as, the 

approval of the noticing procedures. 

If a part of the sale transaction includes the assumption and assignment of contracts and 

leases, the debtor may have to undertake steps to cure any existing defaults pursuant to § 365 of 

the Bankruptcy Code. This could entail the filing of a separate contested proceeding to 

determine whether the relevant contracts and the leases can effectively be assumed and assigned. 



Once all of these preliminary matters are resolved and approved by the court, the auction 

sale will be set. After the sale process has been completed and a successful bidder determined, 

the court will then conduct a separate hearing on the final approval of the sale. The order 

approving the sale will include a date for the transaction to be closed. In addition, it will include 

a provision that allows the next higher bidder to step into the shoes of the successful bidder if the 

first successful bidder cannot fully perform and close the transaction. 

The order approving the sale should also contain a provision that the purchaser should be 

afforded all of the protections under§ 363(m) ofthe Bankruptcy Code as a "good faith 

purchaser." Section 363(m) protects the sale of a debtor's property to a good faith purchaser, not 

withstanding that the sale is later reversed or modified on appeal. Specifically, § 363(m) 

provides the following: 

The reversal or appeal of an authorization under subsection (b) or (c) of this 
section of a sale or a lease of property does not affect the validity or a sale or lease 
under such authorization to an entity that purchased or leased such property in 
good faith, whether or not such entity knew of the pendency of the appeal, unless 
such authorization and such sale or lease stay were stayed pending appeal. 

As mentioned hereinabove, if the stalking horse bidder is not the successful purchaser at 

the sale, the "breakup" fee provisions should be included in the order approving the sale so that 

the stalking horse bidder can be compensated for its reasonable costs and expenses. See, In re 

Fifth Ave. Assocs. L.P., 96 B.R. 24 (Bankr. S.D. NY 1992), and In reIntegrated Resources, 147 

B.R. 650 (S.D. NY 1992). 

In order for the sale to be closed quickly, the debtor may request the court to waive the 14 

day stay periods provided by Bankruptcy Rules 6004(h) and 6006( d), or in the alternative, reduce 



the stay period to the minimum amount of time reasonably required by any objecting party to file 

an appeal. 

A form motion requesting the approval of an auction sale, the approval of bidding 

procedures, and the approval of a purchase agreement with a stalking horse bidder, including a 

"breakup" fee, is included in these materials. 



CREDIT BIDDING CIRCUIT SPLIT 

Seventh Circuit Paves the Way for Supreme Court to Decide Credit Bidding Issue, Alexander 

Brougham, United States Bankruptcy Court, Northern District of Illinois, American Bankruptcy 

Institute Journal, December/January, 2012, Vol. XXX, No. 10. 

In the Matter ofThe Pacific Lumber Co., 584 F.3d 229 (5th Cir. 2009) 

Six affiliated debtors, involved in the growing, harvesting, and processing of redwood timber 

in Humboldt County, California, filed separate Chapter 11 bankruptcy petitions in the Southern 

District of Texas. The opinion concerned the reorganization of the principal debtors, Pacific 

Lumber Co. and Scotia Pacific, LLC. The plan proponents were Mendocino Redwood Co. and 

Marathon Structured Finance. 

Pacific Lumber Co., in 1998, transferred ownership of more than 200,000 acres of prime 

redwood timberland to Scotia Pacific to facilitate the sale of $867.2 million in notes secured by the 

timberland, as well as, Scotia Pacific's other assets. Pursuant to an Indenture Agreement, the Bank 

ofNew York represented the note holders. On the date of the banlquptcy petitions, Scotia Pacific 

owed the note holders approximately $740 million in principal and interest. It also owed an 

indebtedness of $36.2 million to Bank of America on a secured line of credit with a right to payment 

ahead of the note holders. 

After several days of testimony, the bankruptcy court valued the timberland at "not more than 

$510 million." The bankruptcy court also concluded that $510 million was the "indubitable 

equivalent" of the note holders' secured claim on the timberlands. 



The plan was confirmed over the objection of the indenture trustee. The bankruptcy court 

held that the cash paid to the indenture trustee was equal to the value of the note holders' collateral 

and provided the indenture trustee with the "indubitable equivalent" of its claim under 

§ 1129(b )(2)(A)(iii). 

The indenture trustee argued that the more specific provision of subsection 1129(b )(2)(A)(ii), 

regarding a sale under a plan overrides the more general subsection 1129(b)(2)(A)(iii), the 

indubitable equivalence provision. The court rejected this argument stating that the three non-

exhaustive subsections of§ 1129(b )(2) are joined by the disjunctive "or" and are alternatives. 

With respect to the credit bid issue, the Fifth Circuit stated that "although a credit bid option 

might render clause (ii) imperative in some cases, it is unnecessary here because the plan offered a 

cash payment to the note holders." 

Ultimately, the court held that the Mendocino Redwood Co./Marathon Structured Finance 

plan, insofar as it paid the note holders the allowed amount of their secured claim, did not violate 

the absolute priority rule, was fair and equitable, satisfied § 1129(b )(2)(A)(iii), as its indubitable 

equivalent, and yielded a fair value of the note holders secured claim. 

In re Philadelphia Newspapers, LLC, 599 F.3d 298 (3rd Cir. 2010). 

The debtors in this case filed a joint Chapter 11 plan of reorganization that provided for the 

sale of substantially all of the debtors' assets at a public auction free of liens. The debtors 

simultaneously signed an asset purchase agreement with a "stalking horse bidder." The debtors then 

filed a motion for approval of bid procedures in which they sought to preclude the secured lenders 

from credit bidding for the assets. 

The bankruptcy court issued an order refusing to bar the lenders from credit bidding, 

reasoning that while the plan proceeded under the "indubitable equivalent" prong of Code § 



1129(b)(2)(A)(iii), it was structured as a§ 1129(b)(2)(A)(ii) plan sale in every respect other than 

credit bidding. Reading § 1129(b )(2)(A) in light of other provisions ofthe Code- specifically §§ 

363(k) and llll(b)- the bankruptcy court determined that any sale of the debtors' assets required 

that a secured lender be able to participate in a sale by credit bidding its debt. The bankruptcy 

court's ruling was appealed to the district court. 

The district court reversed the bankruptcy court. It disagreed with the bankruptcy court's 

interpretation of§ 1129(b)(2)(A) and held that the Code provides no legal entitlement for secured 

lenders to credit bid at an auction sale pursuant to a reorganization plan. The district court relied on 

what it considered to be the plain language of§ 1129(b )(2)(A), which provides three distinct routes 

to plan confirmation - retention ofliens and deferred cash payments under subsection (i), a free and 

clear sale of assets subject to credit bidding under subsection (ii), or provision of the "indubitable 

equivalent" of the secured interest under subsection (iii). The district court reasoned that these three 

routes were independent prongs, separated by the disjunctive "or," and therefore each, alone, was 

sufficient for confirmation of a plan as "fair and equitable" under the Code. Because the right to 

credit bid was not incorporated into subsection (iii), as it was in subsection (ii), the district court 

reasoned that Congress did not intend that a debtor who proceeded under the third prong would be 

required to permit credit bidding. 

On further appeal to the Third Circuit, the lenders conceded that § 1129(b)(2)(A) is 

disjunctive. However, they raised the traditional canon of statutory interpretation- that the specific 

term prevails over the general term - to argue that a plan sale of assets free and clear of liens must 

comply with the more specific requirements of subsection (ii). In other words, the lenders claimed 

that the proposed treatment of collateral determines which of the§ 1129(b)(2)(A) alternatives is 

applicable. The majority disagreed. 



The majority stated that, although subsection (ii) specifically refers to a "sale" and 

incorporates a credit bid right under§ 363(k), there is no statutory basis to conclude that it is the only 

provision under which a debtor may propose to sell its assets free and clear of liens. 

Accordingly, the majority held that because subsection (iii) of Section 1129(b )(2)(A) permits 

a debtor to proceed with any plan that provides secured lenders with the "indubitable equivalent" of 

their secured interest in the assets and contains no statutory right to credit bidding, the majority 

affirmed the district court's approval of the proposed bid procedures. 

The dissent (Judge Ambro) argued that the plain language of§ 1129(b)(2)(A) is ambiguous 

and must be read in conjunction with§§ 363(k), 1111(b), and 1123(a)(5)(D), which are part of a 

comprehensive arrangement enacted by Congress to avoid the pitfalls of undervaluation, regardless 

of the mechanism chosen, and to ensure that the rights of secured creditors are protected while 

maximizing the value of the collateral to the estate and minimizing deficiency claims against other 

unencumbered assets. Thus, taken as a whole, the dissent believed that the Code supports the 

reading that funnels all plan sales free of liens into Clause (ii). 

Accordingly, the dissent would held that§ 1129(b )(2)(A)(ii) was exclusively applicable 

to the proposed plan sale in this case, and with it came a presumptive right to credit bid by the 

secured creditors. 

River Road Hotel Partners, LLC v. Amalgamated Bank, 651 F .3d 642, 645 (7th Cir. 2001 ), 

cert. granted sub nom. RadLAXGateway Hotel, LLCv. Amalgamated Bank, No. 11-166,2011 WL 

3499633 (Dec. 12, 2011). 

The Seventh Circuit created a split in the circuits, rejecting the rulings by the Third and Fifth 

Circuits in Philadelphia Newspapers and Pacific Lumber that a plan providing for the sale of 

collateral free and clear ofthe secured creditor's lien without permitting the secured creditor to credit 



bid could be confirmed over the objection of the secured creditor provided that the plan gave the 

secured creditor the indubitable equivalence of its secured claim. The court found that allowing a 

debtor in such cases to circumvent the requirement of subsection (ii) of§ 1129(b)(2)(A) did not 

plainly permit a sale of collateral without permitting the secured creditor to credit bid. Reading that 

subsection in such a way as to permit a sale without credit bid rights would violate the cannon of 

statutory construction that the statute must be read so as to avoid causing any portion of it to be 

superfluous. Accordingly, the court found that subsection (i) applies in cases where a debtor retains 

collateral or sells the collateral subject to the secured creditor's lien, subsection (ii) applies where 

a debtor proposes the sale of the collateral free and clear of the secured creditor's lien, and 

subsection (iii) applies only in cases where a debtor disposes of the collateral in a manner other than 

the means covered in subsections (i) and (ii) of§ 1129(b)(2)(A). 

The Supreme Court granted certiorari on December 12, 2011. Oral argument is set for April 

23, 2012. 

In re: Waterways Barge Partnership, 104 B.R. 776 (Bankr. N.D. Miss. 1989). 

§ Ill (b )(1 )(A) - grants recourse status to an undersecured creditor of the debtor even if 
the creditor is a non-recourse creditor, unless: 
(i) the creditor's class elects to be treated pursuant to § 1111 (b )(2) 
(ii) the creditor is non-recourse and the property is to be sold per § 363 or under 

the plan. 

§ llll(b)(l)(B)- class may not elect treatment under§ llll(b)(2) if 
(i) the creditor interest in property is inconsequential 

or 

(ii) the creditor is a recourse creditor and the property is to be sold per § 363 or 
under the plan. 

§ 1111 (b )(2) - Upon election, an undersecured claim is to be treated as if it were fully 
secured. 



§ 363(k) - Creditor has the right to credit bid at a § 363(b) sale unless denied by the court 
for cause. 

Although not specifically stated, both§ 1111(b)(1)(A)(ii) and§ 1111(b)(l)(B)(ii) 

contemplate that either a non-recourse or recourse creditor should have the right 

to credit bid in order for the sections to work effectively. 

Debtor's plan specifically prohibited MARAD from credit bidding. 

MARAD didn't elect treatment pursuant to § 1111 (b )(2) timely, relying on the 

misconceived assumption that it could not do so because of§ 1111(b)(1)(B)(ii). 

(Recourse creditor, property to be sold.) However, it could have made the 

election because it was not permitted to credit bid. 

In reality, the § llll(b)(2) election would not have been wise because MARAD would 

have forfeited its unsecured deficiency claim and the right to vote that claim. 

The failure of MARAD to make the § 1111 (b )(2) election did not then allow MARAD to 

credit bid in contravention of the plan. 

Had the debtor's plan permitted credit bidding, MARAD could not have made the § 

1111 (b )(2) election. 



FORM MOTIONS 

1) To Establish Critical Vendor Payment Procedures 

2) To Pay Wages, Benefits, & Other Employee Obligations 

3) To Pay Pre-Petition Taxes & Assessments 

4) To Provide Adequate Assurance of Payment to Utilities and 
to Prevent Discontinuance of Service 

5) To Provide for Authority to Use Existing Cash Management 
System 

6) To Provide for Authority to Honor Pre-Petition Obligations 
to Customers and Continue Customer Programs 

7) To Obtain the Use of Cash Collateral and Incur Post-Petition 
Financing 

8) To Conduct an Auction Sale, to Approve Bidding 
Procedures, and Approve Stalking Horse Bidder 



In re 

IN THE UNITED STATES BANKRUPTCY COURT 

§ 
§ 
§ Chapter 11 
§ 

DEBTORS, et aL, § Case No. ( ) 
§ 
§ 

Debtors. § 
§ 
§ JOINT ADMINISTRATION REQUESTED 

DEBTORS' MOTION PURSUANT TO SECTIONS 105(a) AND 1107(a) OF 
THE BANKRUPTCY CODE TO ESTABLISH CRITICAL VENDOR PAYMENT 

PROCEDURES 

TO THE HONORABLE UNITED STATES BANKRUPTCY JUDGE: 

Debtors Corporation ("Debtors") and its affiliated debtors in the above-referenced 

chapter 11 cases, as debtors and debtors in possession (collectively, the "Debtors"), 1 respectfully 

represent: 

Background 

1. On the date hereof (the "Commencement Date"), the Debtors each commenced 

with this Court a voluntary case under chapter 11 oftitle 11 of the United States Code (the 

"Bankruptcy Code"). The Debtors are authorized to continue to operate their businesses and manage 

their properties as debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy 

Code. 

1 The Debtors in these cases are Debtors; Widget Manufacture; and Doodad Manufacture. 



2. Contemporaneously herewith, the Debtors have filed a motion seeking joint 

administration of their chapter 11 cases pursuant to Rule 10 15(b) of the Federal Rules of Bankruptcy 

Procedure (the "Bankruptcy Rules"). 

Debtors' Businesses 

3. The Debtors are manufacturers of widgets and doodads. The Debtors operate 

primarily through two divisions: (i) widget manufacturer ("Widget Manufacturer") and (ii) doodad 

manufacturer ("Doodad Manufacturer"). In connection with the sale and distribution of widgets and 

doodads, Debtors operate several ancillary businesses including distribution clubs, transportation hubs, 

hotels and other commercial properties. The Debtors generate substantially all of their revenue through 

the manufacture and sale of these products. 

4. The Debtors' Widget Manufacturer produces widgets for a variety of 

applications including uses in transportation, construction and consumer distribution. 

5. The Debtors' Doodad Manufacturer is the major producer of doodads in North 

America. 

6. The Debtors' operate five production facilities in the United States, with two 

production facilities that manufacture widgets and three that manufacture doodads. 

7. The Debtors estimate that, as of _, __ , the Debtors' unaudited 

consolidated assets totaled$ and unaudited consolidated liabilities totaled approximately 

$ ____ . The Debtors further estimate that their unaudited consolidated revenue for the twelve 

months ended in _, __ were approximately$ . As of the Commencement 

Date, the Debtors have approximately employees in the United States 

8. As of the Commencement Date, the Debtors' liabilities include approximately 

the following: 



Jurisdiction 

9. The Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157 

and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b). Venue is proper before the Court 

pursuant to 28 U.S.C. §§ 1408 and 1409. 

Relief Requested 

10. In their day-to-day operations, the Debtors heavily rely on many suppliers and 

service providers. Like many large manufacturing companies, the Debtors rely on vendors such as the 

manufacturers and servicers of equipment for their factories and the suppliers of the custom-made 

packaging materials they use to ship their products to customers. Also, the Debtors heavily rely on the 

services of various companies and individuals performing services for the Debtors either as 

independent sales brokers or as specialized independent contractors. 

11. The Debtors believe that the goods and services supplied by certain of their 

vendors are critical to their operations in that their businesses, or some arm of their businesses, could 

not continue to operate without access to such goods and services. As of the Commencement Date, 

many of the vendors deemed critical by the Debtors have outstanding claims against the Debtors 

arising from prepetition deliveries of goods and prepetition performance of services. The Debtors 

anticipate they will be able to continue to transact with a majority of the vendors on which their day-to-

day business operations depend despite nonpayment by the Debtors of such vendors' prepetition 

claims. Nonpayment of the prepetition claims of certain of the Debtors' vendors, however, creates a 

significant risk of disruption to the Debtors' operations. Thus, the Debtors anticipate that there will be 

instances in which payment of the prepetition claims of certain vendors will benefit all creditors 

because such payment will allow the Debtors' businesses to avoid a likely loss, or to gain a likely 

economic advantage, disproportionate to the amount of such vendors' prepetition claims. 



12. Accordingly, the Debtors request that the Court establish Critical Vendor 

Payment Procedures (as defined below) by which the Debtors may pay certain Critical Vendors (as 

defined below), as and when such payments become necessary. In exchange for payment by the 

Debtors of any Critical Vendor Claim (as defined below), the Debtors intend to require such Critical 

Vendor to agree to transact with the Debtors, for such duration of time as agreed between the Debtors 

and such Critical Vendor on Customary Trade Terms (as defined below), unless otherwise agreed by 

the Debtors and the Critical Vendor with DIP Approval (as defined in the Debtors' proposed 

postpetition credit agreement). 

The Critical Vendor Pavment Procedures 

13. In preparation for filing their chapter 11 cases, the Debtors evaluated the several 

thousands of goods and services vendors likely to have outstanding claims against the Debtors as of the 

Commencement Date. The Debtors analyzed whether there were any providers of goods and services 

that are critical to their ability to operate their businesses. The Debtors identified certain of their 

vendors as "Critical Vendors" according to the following criteria: 

(a) Whether (i) the goods and services supplied by a particular vendor are essential to 
the continued operation of the Debtors' businesses or some arm thereof and cannot 
be obtained from any other vendor, or, could be obtained from another vendor only 
at such extra cost or at such delay as to outweigh the cost of paying the prepetition 
claim, or (ii) whether the vendor was in possession of valuable property of the 
Debtors that is necessary to their ability to generate revenue; and 

(b) Whether the cost of paying the prepetition claim of such vendor, to the extent that 
such claim is fixed, noncontingent, liquidated, and undisputed (the "Critical Vendor 
Claim"), is outweighed by the benefit such payment is likely to secure on behalf of 
the Debtors' estates and other creditors; and 

(c) Whether such vendor would likely continue doing business with the Debtors 
notwithstanding nonpayment of prepetition claims, such as those vendors subject to 
long-term, non-terminable contractual commitments. 



14. According to the above criteria, the Debtors were able to distinguish, from the 

several thousands of vendors with whom the Debtors deal, a small group of vendors that the Debtors 

deem to be Critical Vendors. These vendors provide goods and services to the Debtors necessary to 

keep their plants operating, such as temporary factory laborers in geographical areas experiencing 

labor shortages, and the plant equipment used to create their products. In addition, the Critical 

Vendors provide products to the Debtors necessary to enable the Debtors to retain the business of 

important customers, customer-designed molds used to produce specialized widgets and doodads. 

Many of the Critical Vendors are either sole-source suppliers or are the only vendors able to meet the 

Debtors' volume requirements such that it would take weeks to months for the Debtors to find alternate 

suppliers or service providers. In addition, many of the Critical Vendors are small companies and any 

one payment by the Debtors represents a significant portion of their income. 

15. The Debtors perceive a risk that, for certain of their Critical Vendors, a default 

by the Debtors would extinguish the Debtors' access to necessary goods and services, because (i) the 

vendor providing the particular good or service will be put out of business by the Debtors' 

nonpayment, (ii) because the vendor will refuse to continue doing business with the Debtors if its 

prepetition claim remains unpaid, or (iii) because the vendor may choose to continue doing business 

with the Debtors only upon the condition that the Debtors provide trade term accommodations such as 

advance deposits or payment by wire transfer prior to delivery. Alternatively, the Debtors fear that 

vendors in possession of the Debtors' property will assert liens on such property and/ or will not return 

such property to the Debtors in the ordinary course of business as long as their prepetition claims 

remain unpaid. 

16. The Debtors anticipate that there may be instances in which the Debtors will 

require authority to pay the prepetition claim of a Critical Vendor that has refused to continue to deal 



with the Debtors, that is at risk of going out of business, or that has demanded trade term 

accommodations the Debtors cannot meet, because the Debtors will be unable to operate their 

businesses or an arm thereof without the goods and supplies provided by such Critical Vendor. The 

Debtors feel they will not be able to fulfill their duty to their estates and creditors to preserve the value 

of their businesses without the authority to pay the prepetition claims of those vendors the Debtors 

have identified as Critical Vendors as and when such payments prove necessary. 

17. Accordingly, the Debtors propose the establishment of the following procedures 

for payment of prepetition claims of Critical Vendors if and when such payments become necessary 

(the "Critical Vendor Payment Procedures"): 

(a) First, to the extent an entity claims a lien against property of any of the Debtors' 
estates to secure a Critical Vendor Claim (which lien, upon advice of counsel, 
the Debtors reasonably believe to be valid) and to the extent payment of such 
Critical Vendor Claim is, in the exercise of the Debtors' business judgment, in 
the best interests of such estate, the Debtors are authorized to pay such Critical 
Vendor Claim. The Debtors shall file with the Court and provide to the United 
States Trustee (the "U.S. Trustee") and any committee approved under section 
1102 of the Code (the "Creditors Committee, and, together with the U.S. 
Trustee, the ''Notice Parties") an accounting, itemized by claims paid, of any 
debts so paid. 

(b) To the extent an entity asserts any Critical Vendor Claim, the payment of which 
the Debtors, upon advice of counsel, reasonably believe would be authorized 
under existing law, the Debtors may pay such claim. The Debtors shall file with 
the court, and provide to the Notice Parties an accounting of each such claim 
paid, including the bases on which payment of such claim is warranted under 
existing law. Upon motion of any party in interest filed within thirty (30) days of 
such accounting, the Debtors (and the creditor paid) shall be required to show 
cause why payment of such claim should be deemed by the court to be properly 
authorized. If the court determines that a payment was not properly authorized, 
the Debtors are authorized to, in their discretion and without further order of the 
Court, declare that provisional payments made to such Critical Vendor on 
account of its Critical Vendor Claim shall be deemed to have been in payment of 
then-outstanding postpetition claims of such vendor without further order of the 
Court or action by any person or entity. In addition, such Critical Vendor shall 
immediately repay to the debtor any payments made to it on account of its 
prepetition claim to the extent that the aggregate amount of such payments 



exceed the postpetition obligations then outstanding, without the right of any 
setoffs, claims, provision for payment of reclamation or trust fund claims, or 
otherwise. 

(c) Any entity provided with a copy of the Order authorizing these procedures shall 
be deemed on notice that a refusal to provide postpetition goods or services to 
any Debtor by reason of non-payment of any prepetition debt, and despite 
assurance, in the form of a deposit or prepayment, that such entity will suffer no 
loss through provision of postpetition goods or services, absent good cause, 
constitutes a willful violation of section 362(a)(6) of the Code. 

18. As a prerequisite to any payment of any Critical Vendor Obligation, the Debtors 

intend to require Critical Vendors to agree to transact with the Debtors, postpetition on Customary 

Trade Terms (as defmed below) for such duration of time as agreed by the Debtors and the particular 

Critical Vendor, unless otherwise agreed by the Debtors and the particular Critical Vendor with DIP 

Approval (as such term is defined in the Debtors' proposed postpetition credit agreement). 

"Customary Trade Terms" are those trade terms, which shall include, but not be limited to, credit 

terms, credit limits, historical pricing conventions, historical product volumes, cash discounts, timing 

of payments, allowances, rebates, normal product mix, and availability and other applicable terms and 

programs acceptable to the Debtors, that were most favorable to the Debtors and in effect between 

such Critical Vendor and the Debtors at any time during the 12 month period preceding the 

Commencement Date. If after receipt of payment for any Critical Vendor Obligation, a Critical 

Vendor refuses to continue to provide product, supplies or services upon the Customary Trade Terms 

as agreed to with the Debtors, then the Debtors may(i.) declare that any payment made to such Critical 

Vendor on account of its prepetition claim shall be deemed to have been in payment of then-

outstanding postpetition claims of such Critical Vendor without further order of the Court or action by 

any person or entity; (ii) require that the Critical Vendor immediately repay to the Debtors any 

payment made to it on account of its prepetition claim, without the right of any setoffs, claims, 



provision for payment or reclamation or trust fund claims, or otherwise; and (iii) seek redress with the 

Court for failure to comply with Customary Trade Terms. 

Ample Support Exists to Warrant Establishment 
of the Critical Vendor Payment Procedures 

19. Section 1107(a) of the Bankruptcy Code, which provides that a debtor in 

possession shall perform all the functions and duties of a trustee, contains an implied duty that a debtor 

in possession act as a fiduciary ''to protect and preserve the estate, including an operating business's 

going-concern value," on behalf of the debtor's creditors and other parties in interest. In re CEI 

Roofing, Inc., 315 B.R. 50,59 (Bankr. N.D. Tex. 2004) (quoting In re CoServ, L.L.C., 273 B.R. 487, 

497 (Bankr. N.D. Tex. 2002)). 

20. Pursuant to section 105(a) of the Bankruptcy Code, "[t]he [C]ourt may issue any 

order, process, or judgment that is necessary or appropriate to carry out the provisions of [the 

Bankruptcy Code]." 11 U.S.C. § 105(a). The purpose of section 105(a) is to "assure the bankruptcy 

court's power to take whatever action is appropriate or necessary in aid of the exercise of its 

jurisdiction." COLLIER ON 105.01 (15th ed. rev. 2007). Section 105(a) of the 

Bankruptcy Code thus empowers the Court to issue any order "necessary or appropriate" to allow a 

debtor in possession to fulfill its duty to preserve the going-concern value of the business, including an 

order authorizing payment in full or in part of certain prepetition claims of unsecured creditors prior to 

confirmation of a plan. See CoServ, 273 B.R. at 496-97; see also In re Mirant Corp., et al., 296 B.R. 

427, 429-30 (Bankr. N.D. Tex. 2003). 

21. Courts have long recognized that payment of some categories of prepetition 

obligations outside the plan of reorganization is often necessary to realize the paramount goal of 

rehabilitation ofthe debtor. In re Ionosphere Clubs, Inc., 98 B.R. 174, 175, 177 (Bankr. S.D.N.Y. 



1989) ("The ability of a Bankruptcy Court to authorize the payment of pre-petition debt when such 

payment is needed to facilitate the rehabilitation of the debtor is not a novel concept.") (citation 

omitted); see also In re Lehigh & New England Ry., 657 F.2d 570, 581 (3d Cir. 1981) (noting that the 

"doctrine of necessity" permits "immediate payment of claims of creditors where those creditors will 

not supply services or material essential to the conduct of the business until their pre-reorganization 

claims shall have been paid"); In re Boston & ME. Corp., 634 F.2d 1359, 1382 (1st Cir. 1980) 

(recognizing the existence of a judicial power to authorize trustees to pay claims for goods and services 

that are indispensably necessary to the debtor's continued operation); CoServ, 273 B.R. at 500 

(permitting chapter 11 debtors to pay the claim of a prepetition general unsecured creditor in full 

because the "[ d]ebtors very likely must deal with [such creditor] or risk harm to their estates or their 

going concern value"). 

22. Courts routinely authorize pre-plan payment of prepetition unsecured claims 

when such claims are entitled to priority status under the Bankruptcy Code and it is reasonable to 

believe such payments will benefit the debtor's estate and creditors. See, e.g., In re CEI Roofing, 315 

B.R. at 59-61. In CEI Roofing the court authorized payment of prepetition employee wage claims to 

the extent that such claims would have been entitled to priority status, and likely payment in full, at the 

time of plan confirmation, see 11 U.S.C. § 503(a)(3), because early payment of the claims was 

"common sense" in that it prevented the debtors' employees from leaving and thus preserved their 

businesses. CEI Roofing, 315 B.R. at 61. Because claims entitled to priority status will likely be paid 

in full, courts frequently authorize early payment of priority status claims when such timing and early 

payment is intended to prevent some harm or to procure some benefit for the estate. See id. at 60-61 

(stating that as long as higher priority creditors fail to timely object, authorization of early payment in 

full of priority claims does not trigger concerns of upsetting the priority scheme of the Bankruptcy 



Code nor of unfairly discriminating amongst general unsecured creditors); see also CoServ, 273 B.R. 

at 483 (implying that a bankruptcy court may authorize early payment of prepetition claims accorded 

priority treatment in instances where nonpayment could impair a debtor's ability to operate); Equalnet 

Comms. Corp., 258 B.R. 368, 370 (Bankr. S.D. Tex. 2000) (stating that a court may authorize pre-plan 

payment of certain priority status claims, to the extent the Bankruptcy Code affords priority status to 

such claims, because ''the need to pay these claims in an ordinary course of business time frame is 

simple common sense"). 

23. In addition, many courts have authorized chapter 11 debtors to make payment in 

full or in part of the prepetition claims of nonpriority general unsecured creditors where necessary to 

preserve or enhance the value of the debtor's estate for the benefit of all creditors. See, e.g., In re Just 

for Feet, Inc., 242 B.R. 821 (D. Del. 1999) (authorizing payment of certain critical trade vendors); In 

re Tropical Sportswear Int'l Corp., 320 B.R. 15 (M.D. Fla. 2005) (authorizing payment of amounts 

owing to certain critical vendors); Mirant Corp., 296 B.R. at 429-30 (granting chapter 11 debtors 

authorization to pay prepetition claims of certain classes of"critical" vendors); CoServ, 273 B.R. at 

497 (noting that "it is only logical that the bankruptcy court be able to use section 105(a) of the Code 

to authorize satisfaction of the prepetition claim in aid of preservation or enhancement of the estate"). 

24. The court in CoServ noted that there are occasions when a debtor in possession's 

duty to preserve the business "can only be fulfilled by the preplan satisfaction of a prepetition claim." 

273 B.R. at 497. Rather, payment ofprepetition claims is necessary, and may be authorized, whenever 

it is established that (1) it is critical the debtor deal with the claimant, (2) a failure to deal with the 

claimant risks probable harm or eliminates an economic advantage disproportionate to the amount of 

the claim, and (3) there is no practical or legal alternative to payment of the claim (the "CoServ Test"). 

/d. at 498. The CoServ court provided an illustrative list of situations where payment of prepetition 



obligations by a debtor in possession may be a necessary predicate to preservation of the business. For 

example, the court noted that "[ c ]laims may require payment to avoid loss of a license through the 

exercise of a jurisdiction's police power." !d. at 497. In addition, prepetition warranty or refund 

claims of consumer customers fell into this category because, if not honored, they "could so harm the 

debtor's good will as to destroy its going concern value." !d. The court stated that, "like employees, 

the bankruptcy court cannot force consumers to deal with the debtor, nor is there any practical 

alternative to satisfying warranty or refund claims." !d. The court also noted that where "payment of a 

prepetition unsecured claim is the only means to effect a substantial enhancement of the 

estate ... payment would be justified." !d. 

25. Advance proof of necessity of payment, however, is not required in every 

instance. See Mirant Corp., 296 B.R. at 429; In re Bombay Company, Inc., et al., Case No. 07-44084 

(Bankr. N.D. Tex. 2007) [Docket No. 58]. The Mirant court recognized that a company operating in 

chapter 11, especially early in the case, is in a "precarious position," and that serious damage could 

occur to a debtor's business were a court to require advance proof that each payment of a prepetition 

claim outside a confirmed plan of reorganization was necessary within the meaning ofthe CoServ Test. 

296 B.R. at 429. Thus, because it "[did] not wish [the] [d]ebtors' businesses seriously damaged by the 

delay required to satisfy the court that a particular creditor should be paid," the court granted the 

debtors general authority to pay the prepetition claims of critical vendors as necessary and established 

procedures substantially similar to those requested by the Debtors in these cases. !d. at 429-30. 

26. In the present case many of the Critical Vendor Claims will be entitled to 

priority status as administrative expenses and likely payment in full pursuant to section 503(b )(9) of 

the Bankruptcy Code because such claims arise from the delivery of goods to the Debtors, in the 



ordinary course of business, within the 20-day period preceding the Commencement Date. Section 

503(b )(9) provides that: 

After notice and hearing, there shall be allowed administrative expenses, other than 
claims allowed under section 502(f) of this title, including-

(9) the value of any goods received by the debtor within 20 days before the date of 
commencement of a case under [title 11] in which goods have been sold 
to the debtor in the ordinary course of such debtor's business. 

11 U.S.C. § 503(b)(9). The Debtors submit that many of the Critical Vendor Claims arise from the 

delivery of goods to the Debtors in the ordinary course of business within the 20-day period preceding 

the Commencement Date. As such, these Critical Vendor Claims would likely be entitled to 

administrative expense status and to payment in full ahead of general unsecured creditors. Therefore, 

like payments to the debtor's employees in CEI roofing, authorization of payment of many of the 

Critical Vendor Claims would not unfairly discriminate against the Debtors' other unsecured creditors 

and raises merely an issue of timing. 

27. Establishment of the Critical Vendor Payment Procedures by which the Debtors 

may pay the claims of those vendors whom the Debtors have distinguished as Critical Vendors is 

warranted. The Critical Vendor Payment Procedures will allow the Debtors to pay the Critical Vendor 

Claims, many of which will likely be entitled to priority administrative expense status pursuant to 

Bankruptcy Cod section 503(b )(9), as necessar)r to protect the interests of the Debtors' estates. 

prepetition claims of other critical vendors as necessary to protect the interests of the Debtors' estates. 

The Critical Vendor Payment Procedures will also ensure that no Critical Vendor holds the Debtors 

hostage and unreasonably demands payment of their prepetition claims. The Debtors believe that 

authority, but not direction, to pay the Critical Vendor Claims as such payments become necessary is 



crucial for the Debtors' seamless transition into chapter 11, will avoid immediate and irreparable harm, 

and will serve the best interests of the Debtors, their estates, and their creditors. 

28. The Critical Vendor Payment Procedures, or similar procedures granting general 

authority to pay prepetition claims of general unsecured creditors as necessary, have been authorized in 

this district for the payment ofprepetition critical vendor claims. See, e.g., In re Mirant Corp., et al., 

Case No. 03-46590 (DML) (Bankr. N.D. Tex. July 16, 2003) [Docket No. 32] (order establishing 

procedures to pay "critical" vendors); In re Bombay Company, Inc., et al., Case No. 07-44084 (Bankr. 

N.D. Tex. Sept. 20, 2007) [Docket No. 58] (interim order establishing Mirant procedures). Courts in 

other jurisdictions similarly authorize debtors to pay critical vendor claims where essential to the 

debtors' continued operation. See, e.g., In re Syntax-Brillian Corp., et al., Case No. 08-11407 (BLS) 

(Bankr. D. Del. July 9, 2008) [Docket No. 50]; In re JHT Holdings, Inc., et al., Case No. 08-11267 

(BLS) (Bankr. D. Del. June 25, 2008) [Docket No. 48]; In re American Home Mortgage Holdings, 

Inc., Case No. 07-11047 (CSS) (Bankr. D. Del. Aug. 7, 2007) [Docket No. 64]; In re Werner Holding 

Co. (DE) Inc., et al., Case No. 06-10578 (KJC) (Bankr. D. Del. June 13, 2006) [Docket No. 54]; In re 

Pliant Corp., et al., Case No. 06-10001 (MFW) (Bankr. D. Del. Jan. 4, 2006) [Docket No. 26]; In re 

Meridian Auto. Sys.-Composite Operations, et al., Case No. 05-11168 (MFW) (Bankr. D. Del. May 27, 

2005) [Docket No. 183]; In re Maxide Acquisitions, Inc., et al., Case No. 05-10429 (MFW) (Bankr. D. 

Del. Feb. 15, 2005) [Docket No. 33].2 

29. Based on the foregoing, the Debtors submit the relief requested is necessary and 

appropriate, is in the best interests of their estates and creditors, and should be granted. 

2 Because of the voluminous nature of the unreported orders cited herein, they are not annexed to this Motion. 
Copies ofthese orders are available upon request of Debtors' counsel. 



Request for Authority for Banks to Honor and Pay Checks 
Issued and Electronic Funds Transferred to Critical Vendors 

30. The Debtors further request that the Court authorize and direct all applicable 

banks and other financial institutions to receive, process, honor and pay any and all checks drawn or 

electronic funds transferred to pay Critical Vendor Claims, whether such checks were presented prior 

to or after the Commencement Date; provided, however, that such checks or electronic transfers are 

identified by the Debtors as relating directly to the authorized payment of the Critical Vendor Claims. 

The Debtors also seek authority to issue new postpetition checks, or effect new electronic fund 

transfers, on account of such claims to replace any prepetition checks or electronic fund transfer 

requests that may be dishonored or rejected as a result of the commencement of the Debtors' chapter 

11 cases. 

The Requested Relief Satisfies Bankruptcy Rule 6003 

31. The Debtors submit the facts cited herein and in the Declaration of[ ___ _,] 

in Support of the Debtors' Chapter 11 Petitions and First Day Motions, filed contemporaneously 

herewith, illustrate that the relief requested is necessary to avoid immediate and irreparable harm to the 

Debtors and their estates. Based on the foregoing, Bankruptcy Rule 6003 has been satisfied. 

Waiver of Bankruptcy Rules 6004(a) and (h) 

32. To implement the foregoing successfully, the Debtors seek a waiver of the 

notice requirements under Bankruptcy Rule 6004(a) and the ten-day stay of an order authorizing the 

use, sale, or lease of property under Bankruptcy Rule 6004(h). 

Reservation of Rights 

33. Nothing contained herein is intended or shall be construed as (i) an admission as 

to the validity of any claim against the Debtors, (ii) a waiver of the Debtors' or any party in interest's 



rights to dispute any claim, or (iii) an approval or assumption of any agreement, contract, program, 

policy or lease under section 365 of the Bankruptcy Code. Likewise, if the Court grants the relief 

sought herein, any payment made pursuant to the Court's order is not intended and should not be 

construed as an admission to the validity of any claim or a waiver of the Debtors' rights to dispute such 

claim subsequently. Finally, the relief requested herein shall not oblige the Debtors to accept any 

services, to accept the shipment of goods, or prevent the Debtors from returning or rejecting goods. 

Notice 

34. No trustee, examiner or statutory creditors' committee has been appointed in 

these chapter 11 cases. Notice of this Motion has been provided to: (i) the U.S. Trustee; (ii) the 

Debtors' thirty (30) largest unsecured creditors (on a consolidated basis); (iii) the Debtors' prepetition 

secured lenders; and (iv) counsel to the Agent to the Debtors' proposed postpetition lenders 

(collectively, the ''Notice Parties"). The Debtors submit that no other or further notice need be 

provided. 



No Previous Request 

35. No previous request for the relief sought herein has been made to this or any 

other Court. 

WHEREFORE the Debtors respectfully request that the Court grant the relief requested 

herein and such other and further relief as it deems just and proper. 

Dated: ------



IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

---------------------------------------------------------------][ 
In re 

DEBTORS, et. al., 

Debtors. 

---------------------------------------------------------------][ 

Chapter 11 

Case No. __ () 

Joint Administration 
Requested 

DEBTORS' MOTION PURSUANT TO SECTIONS 105(a), 363(b), AND 507(a)(4) OF 
THE BANKRUPTCY CODE AND BANKRUPTCY RULES 6003 AND 6004 FOR 

AUTHORIZATION (I) TO PAY WAGES, BENEFITS, AND OTHER EMPLOYEE 
OBLIGATIONS, (II) TO PAY CERTAIN LIMITED NON-EMPLOYEE 

OBLIGATIONS, AND (III) FOR FINANCIAL INSTITUTIONS TO HONOR AND 
PROCESS CHECKS AND TRANSFERS RELATED TO SUCH OBLIGATIONS 

TO THE HONORABLE UNITED STATES BANKRUPTCY JUDGE: 

Debtors ("Debtors"), and their affiliated debtors as debtors and debtors in possession 

(collectively, the "Debtors"), 1 respectfully represent: 

Background 

1. On the date hereof (the "Commencement Date"), each of the Debtors filed a 

voluntary case under chapter 11 oftitle 11 of the United States Code (the "Bankruptcy 

Code"). The Debtors are authorized to continue operating their businesses and managing 

their properties as debtors in possession pursuant to sections 1107(a) and 1108 of the 

Bankruptcy Code. A motion seeking joint administration ofthe Debtors' chapter 11 cases 

pursuant to Rule 1015(b) of the Federal Rules of Bankruptcy Procedure (the "Bankruptcy 

Rules") is currently pending before this Court. 

1 A list of the Debtors in these chapter 11 cases, along with the last four digits of each Debtor's federal tax 
identification number, is attached hereto as Exhibit A. 
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Jurisdiction and Venue 

2. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. 

§§ 157 and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b). Venue is proper 

before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

[Debtors' Business and Debt] 

3. 

Relief Requested 

4. The Debtors seek authorization, pursuant to sections 105(a), 363(b), and 

507(a)(4) of the Bankruptcy Code and Bankruptcy Rules 6003 and 6004, to (i) pay their 

current employees (the "Employees"), to pay their Temporary Staffvia payment of Agency 

Payment Obligations, and to pay certain independent contractor Sales Agents (each as 

defined below, and collectively, the "Non-Employees") for work performed prepetition, 

(ii) honor certain other prepetition employee-related obligations and benefits, (iii) continue 

paying their Employee Obligations and Non-Employee Obligations (each as defined below), 

and (iv) continue administering their employee programs and plans in the ordinary course of 

the Debtors' businesses. 

5. The Debtors seek this authorization to minimize the personal hardship that the 

Employees and the Non-Employees would suffer if they are not paid when due and to 

maintain the morale of their essential workforce at this critical time. The Employee 

Obligations include: Wage Obligations, Payroll Taxes, Benefits Deductions, Garnishments, 

Mileage Taxation, Employee Reimbursement Obligations, and Employee Benefit Plan 

Obligations (each as defined below, and collectively, the "Employee Obligations"), and all 

fees and costs incident to the foregoing, including amounts owed to third-party 

administrators. The Non-Employee Obligations include: Agency Payment Obligations and 
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Sales Commission Obligations (each as defmed below, and collectively, the ''Non-Employee 

Obligations"). Attached hereto as Exhibit is a summary of the Employee Obligations, the 

Non-Employee Obligations, and the costs associated with these obligations. Because of the 

potential for irreparable harm if the Employee Obligations and the Non-Employee 

Obligations are not paid or otherwise satisfied when due, the Debtors also seek authority to 

pay all such obligations as they become due in the ordinary course of business. 

6. In addition, the Debtors seek authorization for the Debtors' bank, Bank of 

America (the "Bank"), to receive, process, honor and pay any and all checks, electronic fund 

transfers, and automatic payroll transfers drawn on the Debtors' payroll and/or general 

disbursement accounts (collectively, the "Disbursement Accounts"), to the extent that such 

checks or transfers relate to any of the prepetition Employee Obligations and Non-Employee 

Obligations. 

The Debtors' Prepetition Employee Obligations and Non-Employee Obligations 

7. In the ordinary course of their businesses, the Debtors currently employ 

approximately 247 individuals in the United States (primarily located in North Carolina, 

South Carolina, Georgia, Florida, Arizona, and Tennessee) (the "Employees"). Ofthe 247 

Employees (i) 155 are exempt-salaried employees- consisting of full-time, regular, salaried 

employees; part-time, regular, salaried employees working more than 20 hours per week; 

fixed-term, full-time, salaried employees; and fixed-term, part-time, salaried employees 

working more than 20 hours per week (the "Exempt-Salaried Employees"); (ii) 89 are 

nonexempt-hourly employees- consisting of full-time, regular, hourly employees; part-time, 

regular, hourly employees working more than 20 hours per week; fixed-term, full-time, 

hourly employees; and fixed-term, part-time employees working more than 20 hours per 

week (the ''Nonexempt-Hourly Employees"); and (iii) 3 are part-time, hourly employees 
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working less than 20 hours a week, all of which are nonexempt (the "Part-Time Employees 

< 20 Hours"). 

8. All Employees work for Debtors, and all Employee Obligations are funded by 

the Debtors. Although some Employee Obligations are outstanding as of the 

Commencement Date, others will become due and payable in the ordinary course of the 

Debtors' businesses after the Commencement Date; accordingly, the Debtors seek 

authorization to pay both the prepetition and postpetition accrued but unpaid Employee 

Obligations. 

9. In addition to the Employees, as of the Commencement Date, there are 6 

temporary staff members (the "Temporary Staff') each of whom is hired through one of three 

temporary employment agencies: Spherion Staffing ("Spherion"), Fonville, Morrisey and 

Barefoot ("Fonville"), or Today's Office Professionals ("TOP", together with Spherion and 

Fonville, the "Agencies"). Temporary Staff are not employees of Debtors, and accordingly, 

they are not eligible to participate in any employee benefits, health, or welfare plans. The 

Agencies pay the Temporary Staff their wages and bill Debtors on a weekly or monthly basis 

for the Temporary Staff(the "Agency Payment Obligations").2 The Debtors seek 

2 Spherion currently provides 3 of the 6 Temporary Staff and bills Debtors on a monthly basis for 2 of the 
Temporary Staff and on a weekly basis for 1 of the Temporary Staff. As of the Commencement Date, Debtors 
owes Spherion $3,215 in Agency Payment Obligations for prepetition obligations relating to the 3 Temporary 
Staff. Fonville currently provides 2 of the 6 Temporary Staff, and bills Debtors on a monthly basis. As of the 
Commencement Date, Debtors owes Fonville $2,000 in Agency Payment Obligations for prepetition obligations 
relating to the 2 Temporary Staff. Additionally, Debtors owes Fonville $4,162 for reimbursable expenses 
incurred by Fonville on behalfofDebtors (i.e., copying, mailing, and usage fees for certain office equipment). 
TOP currently provides 1 ofthe 6 Temporary Staff and bills Debtors on a weekly basis. As ofthe 
Commencement Date, Debtors owes TOP $2,400 in Agency Payment Obligations for prepetition obligations 
relating to these Temporary Staff. 
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authorization to pay $11,747 in prepetition accrued but unpaid Agency Payment 

Obligations.3 

10. Further, there are 46 non-employee, independent sales agents (the "Sales 

Agents", together with the Temporary Staff and the Priority Sales Agents (as defined below), 

the ''Non-Employees"), who serve as onsite sales persons at the Debtors' various projects and 

developments. Because the Sales Agents are not employees of Debtors, they are not eligible 

to participate in any employee benefits, health, or welfare plans. Rather, each Sales Agent 

earns commissions (the "Sales Commissions") when they sell property under the terms of 

their individual sales agent agreements with the Debtors. The Sales Commissions are paid 

only when the payment for the property (i.e., the sale) is actually received by the Debtors. 

11. The Debtors' Residential Division utilizes these Sales Agents in various 

locations, and the Debtors' sales and marketing efforts rely on maintaining a strong and loyal 

team of Sales Agents. In many instances, Sales Agents have developed relationships that are 

crucial to the success of the Debtors' businesses. In some respects, the Debtors' business 

generation is dependent upon the existing customer relationships that Sales Agents maintain, 

as certain customers work exclusively through the Sales Agents. Accordingly, the retention 

of the Debtors' Sales Agents is fundamental to the success of the Debtors' restructuring 

efforts, and timely payment of their Sales Commissions is critical to their continuing 

retention. Of the 46 Sales Agents, approximately 37 Sales Agents (the "Priority Sales 

Agents") satisfy the criteria set forth in section 507(a)(4)(B) of the Bankruptcy Code 

providing that independent contractors may be paid sales commissions as a priority claim if 

3 The Debtors do not seek by this Motion to assume the contracts with Spherion, Fonville, or TOP under which 
the Agency Payment Obligations arise. 
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"during the 12 months preceding that date, at least 75 percent of the amount that the 

individual ... eamed by acting as an independent contractor in the sale of goods or services 

was earned from the debtor." See 11 U.S.C. §507(a)(4)(B). As of the Commencement Date, 

the Debtors owe these Priority Sales Agents $83,756 in prepetition earned but unpaid Sales 

Commissions (the "Sales Commission Obligations")4
• The Debtors seek authorization to pay 

the prepetition Sales Commission Obligations. 5 

I. Employee Payroll and Related Obligations 

A. Compensation Obligations 

12. Prior to the Commencement Date and in the ordinary course of business, 

Debtors typically paid obligations relating to wages, salary, and compensation for all their 

Employees on either a monthly or a biweekly basis (the "Wage Obligations"), through direct 

deposits into the Employees' bank accounts or by check. Automatic Data Processing, Inc. 

("ADP") is the payroll administrator for the Debtors. ADP charges the Debtors 

approximately$ ___ a month in fees for its services as payroll administrator. Of the 247 

Employees, 97 are paid on a biweekly basis. The Debtors' current estimated biweekly gross 

payroll for these biweekly Employees is approximately$. ___ . Of the 247 Employees, 

150 are paid on a monthly basis. The Debtors' estimated monthly gross payroll for these 

monthly Employees is $. __ _ These payroll estimates include base wages, commissions 

(if applicable), and bonuses (if applicable). Because Employees are paid biweekly for the 

preceding weeks or monthly for the preceding month, the Debtors are consistently one week 

to one month behind on payment of their Wage Obligations. 

4 No Sales Agents, who do not qualify as Priority Sales Agents, are owed any Sales Commission Obligations. 

5 The Defendants do not seek by this Motion to assume any executory contracts with the Sales Agents under 
which the Sales Commissions arise. 
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B. Payroll Taxes and Other Withholding Obligations 

13. During each pay period, the Debtors withhold deductions from Employees' 

paychecks for obligations such as state income taxes, federal income taxes, social security, 

and medicare contributions (collectively, the "Payroll Tax Deductions"), and subsequently 

ADP remits the withholdings to the relevant governmental authorities. The Debtors also pay 

payroll taxes pursuant to the Federal Insurance Contributions Act, and federal and state 

unemployment taxes (collectively, the "Payroll Tax Payments" and, together with the Payroll 

Tax Deductions, the "Payroll Taxes"). In addition, the Debtors make deductions from 

Employee paychecks for Employee contributions with respect to (i) 401(k) plans, (ii) flexible 

spending program accounts, and (iii) plans for benefits pertaining to medical and dental 

insurance coverage, optional life insurance, and optional accident, death and dismemberment 

insurance (collectively, the "Benefits Deductions"). Typically, employee contributions to 

employee benefit plans are remitted by ADP or the Debtors to the relevant third parties. As 

of the Commencement Date, the Debtors have incurred, with respect to Wage Obligations, 

Payroll Tax Payments, and prorated amounts with respect to Payroll Tax Deductions and 

Benefits Deductions, approximately $ __ _ 

14. In the ordinary course of processing payroll checks for their Employees, from 

time to time, the Debtors withhold certain amounts for various garnishments (i.e., tax levies, 

child support, alimony, and other court-ordered garnishments) (collectively, the 

"Garnishments"). Currently, the Debtors withhold approximately $ ___ in monthly 

withholding obligations on account of Garnishments. 

15. In addition, certain Employees are assigned company-owned vehicles that 

they may also drive for personal use. If Employees use the company vehicles for personal 

use, they must report the personal mileage amount to the Debtors on a quarterly basis. The 
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Debtors convert the personal mileage amount into a dollar amount and adds that amount to 

that Employee's taxable earnings on a quarterly basis for their personal use of the company-

owned vehicle (the "Mileage Taxation"). 

C. Employee Reimbursement Obligations 

16. The Debtors customarily reimburse Employees for a variety of business 

expenses incurred in the ordinary course of their employment. These reimbursable expenses 

include, among other things, business-related travel and entertainment expenses (the 

"Employee Reimbursement Obligations"). Typically, when Employees incur business-

related travel and entertainment expenses, they charge the expenses on their personal credit 

cards and submit receipts and appropriate documentation for reimbursement by Debtors' 

accounts payable department. Upon approval of the Employee Reimbursement Obligation 

amounts, the Debtors reimburse Employees by sending them a check for the reimbursement 

amount. Certain Employees, such as executives and administrative assistants for each 

business division (the "Card-Carrying Employees"), have corporate Bank of America credit 

cards (the "Cor,porate Cards") that they may use to pay for business and travel expenses. The 

Corporate Cards are paid directly by the Debtors, and Card-Carrying Employees reimburse 

the Debtors for any non-business, personal expenses that may have been charged on the 

Corporate Cards. 

17. There is no way to determine the precise amount of Employee Reimbursement 

Obligations at any moment in time, because Employees always have reimbursements that 

have yet to be submitted to the Debtors. However, in 2009, the monthly average of total 

Employee Reimbursement Obligations has been approximately $ . The Debtors seek 

authorization to satisfy all prepetition Employee Reimbursement Obligations, including those 

reimbursable expenses paid for through the use of the Employee's own credit cards. 
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II. Employee Benefit Plan Obligations 

18. In the ordinary course of business, the Debtors have established various 

benefit plans and policies for their Employees which can be divided into the following 

categories: (1) paid time-off plans, including vacation days, sick days, paid holidays, and the 

excellence in education program (collectively, the "PTO Plans"); (2) medical insurance, 

dental insurance, life insurance, accidental death and dismemberment insurance, long-term 

disability insurance, flexible spending programs, and a workers' compensation plan (the 

"Health and Welfare Plans"); (3) a 401(k) plan (the "401(k) Plan"); (4) a relocation 

reimbursement plan (the "Relocation Reimbursement Plan"); (5) an adoption assistance 

program; (6) an education assistance program; (7) certain incentive plans; and (8) a 

severance package (the "Severance Package," and together with the PTO Plans, Health and 

Welfare Plans, 401(k) Plan, the Relocation Reimbursement Plan, the adoption assistance 

program, the education assistance program, and certain incentive plans, the "Employee 

Benefit Plan Obligations"). 

19. As of the Commencement Date, the Debtors believe that $50,360 is due and 

owing for Employee Benefit Plan Obligations. Below is a breakdown of the amounts that 

comprise a substantial portion of the outstanding prepetition Employee Benefit Plan 

Obligations. 

A. PTO Plans 

20. Under the PTO Plans, eligible Employees receive their full wages for, among 

other things, vacation days, sick days, and holidays. These Employees accrue paid time-off 

and related benefits based upon the calculations outlined below. 

(i) Vacation and Sick Days 
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21. All Exempt-Salaried Employees and Nonexempt-Hourly Employees (the 

"Vacation Eligible Employees") are eligible for paid vacation hours ("Paid Vacation 

Hours"). An Employee's Paid Vacation Hours for the first year of employment are based on 

the Vacation Eligible Employee's commencement date at the company. Vacation Eligible 

Employees who begin employment between January 1 and June 30 of a given year are 

eligible for 40 Paid Vacation Hours; however, Vacation Eligible Employees that begin 

between July 1 and December 31 of a given year are not eligible for any Paid Vacation Hours 

that year. After the first year, Paid Vacation Hours are calculated based on the Vacation 

Eligible Employee's years of continuous service. Beginning on the fifth year of service and 

on each subsequent personal employment anniversary thereafter, each Vacation Eligible 

Employee is credited with (i) 120 Paid Vacation Hours between their 5th and 11th years of 

service; (ii) 160 Paid Vacation Hours between their 12th and 23rd year of service; and 

(iii) 200 Paid Vacation Hours for Vacation Eligible Employees with 24 years of service or 

more. Vacation Eligible Employees that work part-time receive Paid Vacation Hours at a 

prorated amount based on their established work schedule for each year. Vacation Eligible 

Employees may carry over a maximum of 80 unused Paid Vacation Hours to the following 

year. Vacation Eligible Employees that leave the Debtors in good standing or are terminated 

without cause are entitled to receive a lump sum payment for their unused Paid Vacation 

Hours at the time of departure up to a maximum of 280 unused Paid Vacation Hours. As of 

the Commencement Date, the total value of Paid Vacation Hours that could be paid out to 

Vacation Eligible Employees in the ordinary course of business was approximately$ __ _ 

22. Exempt-Salaried Employees are eligible for paid sick days ("Sick Days") on 

their first day of employment. These Employees receive paid Sick Days as needed up to the 
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point when they qualify for long-term disability coverage insurance provided by the Debtors 

through Lincoln Financial ("Lincoln"). Nonexempt-Hourly Employees ("Sick Time Accrual 

Employees") are eligible for sick-time accrual ("Sick Time Accrual"). Sick Time Accrual 

Employees that work full-time accrue 4 hours of sick time for each biweekly pay period 

provided they work at least 60 of their scheduled hours during that pay period; whereas Sick 

Time Accrual Employees that work part-time accrue 2 hours of sick time for each biweekly 

pay period provided that they work at least 30 hours during that pay period. All Sick Time 

Accrual Employees may accrue a maximum of 1,040 hours of Sick Time Accrual. These 

Sick Time Accrual Employees do not receive any pay out for accrued, but unused, sick time. 

The estimated annualized cost of Sick Time Accrual is $ ---

(ii) Holidays 

23. Exempt-Salaried Employees and Nonexempt-Hourly Employees (the 

"Holiday Eligible Employees") are eligible for ten (10) paid holidays per year, including 

New Year's Day, Thanksgiving Day, Friday after Thanksgiving Day, Good Friday, 

Memorial Day, July 4th, Labor Day, an employee choice day, Christmas Eve, and Christmas 

Day. These Holiday Eligible Employees are eligible for paid holidays on their first day at the 

Debtors. The annualized cost of paid holidays is $ __ _ 

(iii) Jmy Duty and Court Appearance Leave 

24. All Employees are eligible on their first day of employment for paid time-off 

for all hours they are away from work due to serving on a jury or for appearing in court in 

response to a subpoena on behalf of the Debtors or a third party. These Employees do not 

receive paid time-off when appearing in court in response to a subpoena in a personal matter 

or when appearing in court without a subpoena. 
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(iv) Bereavement 

25. Exempt-Salaried Employees and Nonexempt-Hourly Employees (the 

"Bereavement Leave Employees") are eligible on their first day of employment for paid 

time-off upon the death of an immediate or extended family member (i.e., step-family and in-

laws). Bereavement Leave Employees are entitled to a maximum of three paid days off to 

attend to and make arrangements for a family member ("Bereavement Leave"). If a 

Bereavement Leave Employee needs additional Bereavement Leave to attend to related 

matters, such Employee may (i) use his or her available vacation time with the approval of 

his or her supervisor; (ii) take the days off without pay; or (iii) request an unpaid personal 

leave of absence. Part-Time Employees < 20 Hours are not eligible for Bereavement Leave. 

(v) Excellence in Education. 

26. All Employees are eligible for the Debtors' "Excellence in Education" 

program (the "Excellence in Education Program"). The Excellence in Education Program 

allows Employees to take paid time-off to participate in academic activities that are 

scheduled during work hours. Employees that work full-time may take up to 8 hours per 

calendar year and those that work part-time may take up to 4 hours per calendar year. Time-

off pursuant to the Excellence in Education Program must be requested and approved in 

advance by the management. 

B. Health and Welfare Plans 

(i) Medical and Dental Plans 

27. The Debtors offer medical and dental plans (the "Medical Coverage") to 

Exempt-Salaried Employees and Nonexempt-Hourly Employees only (the "Eligible 

Employees"). The Eligible Employees may begin to participate in the Medical Coverage on 

their first day of employment. Approximately 85% of Eligible Employees participate in the 
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medical and dental insurance plans provided under the Medical Coverage. The Debtors' 

Medical Coverage is provided through two insurance companies, each of which serves as 

plan administrator for the respective plan. 

28. The Debtors' medical insurance (the "Medical Insurance Plan") is covered by 

Blue Cross Blue Shield ("Blue Cross"). Eligible Employees only have the option of 

choosing a standard PPO plan. The Debtors pay approximately 80-85% of the cost of the 

Medical Insurance Plans for the Eligible Employees and their enrolled family members, with 

the balance of the premiums contributed by the Eligible Employees through pre-tax payroll 

withholding. Specifically, the Debtors pay an estimated aggregate of$ ___ to Blue Cross 

in annual premium costs, and the Debtors withhold $ on a biweekly basis and 

$ on a monthly basis from the participating Eligible Employees' wages. As of the 

Commencement Date, there are no outstanding amounts owing for medical premiums under 

the Blue Cross Medical Insurance Plan. 

29. The Debtors offer a dental insurance plan (the "Dental Insurance Plan") 

through MetLife Insurance ("MetLife") to the Eligible Employees. Generally, the Debtors 

pay approximately 75% of the premium costs pertaining to the MetLife Dental Insurance 

Plan. Specifically, the Debtors pay an estimated aggregate of approximately $ to 

MetLife in annual premium costs, and Debtors withhold approximately $ on a 

biweekly basis and$ on a monthly basis from participating Eligible Employees' 

paychecks for their share of the premium costs associated with the Dental Insurance Plan. 

These Employee premium contributions are deducted from the participating Eligible 

Employee's pre-tax earnings each pay period and are sent to MetLife by the Debtors on 
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behalf of the Employees. As of the Commencement Date, there are no outstanding amounts 

owing for dental premiums under the MetLife Dental Insurance Plan. 

(ii) Business and Travel Accident Insurance 

30. All Employees are eligible for Business Travel and Accident Insurance 

("Travel and Accident Insurance"). Travel and Accident Insurance is provided by Cigna 

Insurance company ("Cigna") and provides coverage for two types of incidents: (i) in the 

event of an accidental death, the insurance policy will provide two times the annual 

compensation rounded to the nearest $1,000 and up to a maximum of$2,000,000; (ii) in the 

event of accidental dismemberment, the insurance coverage is calculated based on a 

percentage of the accidental death benefit for which that particular employee is eligible. In 

no event shall the policy aggregate for all covered losses as a result of a single accident, 

exceed $5,000,000; provided, however, that each Employee involved in the accident would 

be covered up to their applicable class maximum: full-time Employees under the age of70 

have coverage up to $2,000,000; full-time Employees over the age of70 have coverage up to 

$1,000,000; and all part-time Employees are covered up to $200,000. The Debtors' annual 

cost for the premiums associated with Travel and Accident Insurance is $ . As of the 

Commencement Date, the Debtors do not owe any payments to Cigna with respect to the 

Travel and Accident Insurance policy. 

(iii) Workers' Compensation Plan 

31. All Employees are covered under a workers' compensation plan (the 

"Workers' Compensation Plan") on their first day of employment. The Workers' 

Compensation Plan provides coverage up to $1,000,000 for bodily injury by accident or 

disease for each accident and each employee. The Debtors pay the premiums for the 

Workers' Compensation Plan coverage provided by the Hartford Workers' Compensation 
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Contract ("Hartford"). The aggregate annual premium cost for maintaining the Workers' 

Compensation Plan coverage is $ , which is paid by the Debtors from its operating 

funds. As of the Commencement Date, the Debtors have$ due in premiums to 

Hartford. 

(iv) Flexible Spending Program 

32. All Employees may enroll in the Flexible Spending Program ("FSP"), which 

is administered by ADP FSA Services ("ADP FSA"). The Employees may contribute 

between $180 and $5,000 per year of pre-tax income, which is withheld through payroll 

deductions, to be used for out-of-pocket medical, dental, or vision expenses, and up to $5,000 

per year for dependent-care expenses. The Debtors deduct the participating Employee's 

contributions through payroll withholding on a biweekly or a monthly basis and holds the 

earmarked funds in its payroll account (the "Payroll Account"). When a participating 

Employee submits a claim (the "FSP Claim") for reimbursement, ADP FSA satisfies the FSP 

Claim by using funds from the Payroll Account. Employees have until March 31st of the 

year following the year that the Employees participated in the FSP (the "FSP Expiration 

Date") to seek reimbursement. If unclaimed funds remain in the Payroll Account at the FSP 

Expiration Date, the Debtors use these funds for future Employee Reimbursement 

Obligations. The annual fees for ADP FSA's administration of the FSP Account are 

$ __ _ 

(v) Life and Disability Insurance 

33. The Debtors provide basic life insurance ("Life Insurance") and accidental 

death and dismemberment insurance ("AD&D") at no additional cost to Exempt-Salaried 

Employees and Nonexempt-Hourly Employees (the "Participating L&D Employees") in the 

event of serious illness, injury, or death. Participating L&D Employees are provided with 
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Life Insurance and AD&D on the first day of employment regardless of whether they choose 

to participate in the Medical Coverage plans. Part-Time Employees < 20 Hours are not 

eligible for Life Insurance or AD&D insurance coverage. 

34. The Debtors' Life Insurance and AD&D plans are maintained under an 

insurance policy provided by Lincoln. Under the Life Insurance and AD&D plans, in the 

event of an Employee's death, that Employee's designated beneficiary is entitled to 200% of 

the participating Employee's annual salary rounded up to the nearest $1,000, with a 

minimum of$10,000 and a maximum of$1,000,000. 

35. Those Participating L&D Employees who require a higher level of protection 

may purchase supplemental term-life insurance ("Optional Life Insurance") in $10,000 

increments up to a maximum of $800,000 but not to exceed five times that Employee's 

annual salary. Additionally, Participating L&D Employees have the option of paying for 

supplemental spouse-life insurance ("Optional Spouse Life Insurance") and optional child-

life insurance ("Optional Child Life Insurance") at the Employee's own cost. For Optional 

Spouse Life Insurance, the Employee may contribute in $5,000 increments up to a maximum 

of 50% of that Employee's approved coverage amount. For Optional Child Life Insurance, 

the Employee may contribute $250 for each child between the age of 14 days and 6 months 

old and $10,000 for a child that is 6 months old to 19 years old- or 25 years old, ifthat child 

is a full-time student. Additionally, Participating L&D Employees may purchase additional 

AD&D Insurance ("Optional AD&D Insurance", together with the Optional Life Insurance, 

Optional Spouse Insurance, and Optional Child Life Insurance, the "Optional Insurance 

Plans") in $50,000 increments up to a maximum of $250,000 but not to exceed ten times that 

Employee's salary. 
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36. The Debtors pay an annual cost of$ ___ for its Participating L&D 

Employees' Life Insurance and$ ___ annually for the AD&D insurance. Employer-paid 

premiums for Life Insurance and AD&D are paid monthly from the Debtors' operating 

funds. Employee-paid premiums for the Optional Insurance Plans are deducted from the 

participating Employee's post-tax earnings each pay period. The Debtors issue these 

payments to the relevant insurance provider on behalf of the participating Employee. 

37. At no additional cost to Employees, the Debtors also provide long-term 

disability insurance ("LTD Insurance") through Lincoln, which provides income protection 

in case of disability due to a non-occupational illness or injury for an extended period of 

time. Employees are eligible for LTD Insurance on the first day of their employment. After 

a 180-day elimination period (incurred within a 360 calendar day period), Employees will 

receive 66%% of their base salary with a maximum monthly benefit of $15,000 a month until 

the age of 65. The Debtors pay an annual cost of$ to maintain the LTD Insurance for 

its Employees, which it pays in monthly installments to Lincoln. 

C. 401(k) Plan 

38. All Employees are eligible to participate in the pre-tax 401(k) Plan 

administered by Fidelity Investments ("Fidelity Investments") on the first day of 

employment. The Debtors previously had a matching program, whereby it matched one-

hundred percent (100%) of the first six percent (6%) contributed by an Employee to their 

401(k) account (the "Employer 401(k) Match"). Prior to the Commencement Date, the 

Debtors suspended the Employer 401(k) Match, and accordingly, the Debtors are not 

requesting the authorization to continue the Employer 401(k) Match at this time. 

39. Any Employee that participates in Debtors' 401(k) Plan is personally 

responsible for any administrative fees that Fidelity Investments might charge in conjunction 
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with its management of that Employee's portfolio. Fidelity Investments automatically drafts 

funds from the Employee's account to cover administrative fees. Fidelity Investments 

maintains the 401(k) Plan for Debtors, and the Debtors withhold Employee contributions on 

a pre-tax basis. Subsequently, Employee contributions are forwarded on a biweekly and a 

monthly basis to Fidelity Investments. Approximately 217 or 78% of the Employees 

participate in the 401(k) Plan. 

40. Additionally, Employees may borrow from their 401(k) portfolio account (the 

"401(k) Loan"). In the event that an Employee takes a 401(k) Loan, the Debtors deduct loan 

payments from the Employee's wages and upload such payments to the 401(k) accounts. 

41. For added protection, the Debtors protect the 401(k) Plan through its errors 

and omissions insurance policy provided by Lloyds of London, which insures against errors 

in administration. The Debtors also carry an ERISA Bond to protect the 401 (k) Plan from 

Employee dishonesty. 

D. Relocation Reimbursement Plan 

42. The Debtors offer a relocation reimbursement plan (the "Relocation 

Reimbursement Plan'') to Exempt-Salaried Employees who are required to relocate their 

primary residence as a result of an assignment to a job location that is more than 50 miles 

away from that Employee's current work location. Any relocation reimbursement amount is 

determined by management but should not exceed 15% of the appraised value of the current 

home or the actual sale amount of the current home (the "Relocation Payment"). However, 

at their discretion, the Debtors' management may approve an additional $ as part of a 

Relocation Payment. Exempt-Salaried Employees who relocate must repay any relocation 

costs, which have been reimbursed, if he or she voluntarily leaves the Debtors within two 

years of the relocation. Relocation Payments are paid out of the Debtors' operating funds. In 
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2008, the Debtors paid approximately $ in Relocation Payments. In general, the 

Relocation Reimbursement Plan includes funds for residence-finding trips, temporary-

residence expenses, moving expenses, home marketing, home-sale assistance, and similar 

types of arrangements. Per IRS guidelines, some Relocation Payments are taxable benefits; 

thus, a Relocation Payment will be taxed prior to distribution to an Employee. As of the 

Commencement Date, there are no accrued and outstanding Relocation Payment amounts 

owing to Employees. 

E. Other Programs 

In addition to the various insurance policies and compensation programs available to 

its Employees, the Debtors provide two other programs: adoption assistance and education 

assistance. 

(i) Adoption Assistance. 

43. Exempt-Salaried Employees and Nonexempt-Hourly Employees- excluding 

fixed-term Employees that fall under these two categories are eligible for adoption assistance 

(the "Adoption Assistance Program"). Eligible Exempt-Salaried Employees must be 

employed by Debtors for at least 6 months, and eligible Nonexempt-Hourly Employees must 

be employed at least one year in order to participate in the Adoption Assistance Program. 

The Adoption Assistance Program provides Employees with up to two weeks of unpaid time-

off after an adoption is final to facilitate bonding and family integration. However, with 

manager approval, participating Employees may take additional unpaid leave pursuant to the 

Family Medical Leave Act to care for the adopted child. After an adoption is finalized, the 

participating Employee may seek reimbursement for adoption expenses up to a maximum of 

$2,000 if that Employee is a full-time Employee, and a maximum of$1,000 if that Employee 

is a part-time Employee. As of the Commencement Date, the Debtors do not owe 
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participating Employees any amounts for their participation in the Adoption Assistance 

Program. 

(ii) Education Assistance. 

44. Exempt-Salaried Employees and Nonexempt-Hourly Employees- excluding 

fixed-term employees in these two categories are eligible for education assistance on their 

first day of employment with the appropriate management approvals (the "Education 

Assistance Program"). Full-time Employees that are eligible for this benefit and enroll in a 

course of study are reimbursed 100% by the Debtors up to the annual IRS non-taxable limit. 

Part-time Employees that are eligible for this benefit and enroll in a course of study are 

reimbursed 50% by the Debtors up to the annual IRS non-taxable limit. In order for an 

Employee to be reimbursed for their courses, the Employee must complete his or her course 

work with a passing grade of"C" or better. In 2008, Debtors paid out a total of$ in 

reimbursements under the Education Assistance Program. As of the Commencement Date, 

the Debtors do not owe any amounts in unpaid reimbursements. 

F. Incentive Plans 

45. The Debtors have also established retention and incentive plans (the 

"Incentive Plans") in their various business divisions. The Incentive Plans are structured to 

provide Employees with compensation in the form of a bonus for meeting goals established 

by a particular business division. Generally, the goals set by each division are tailored to 

each particular division's market strategy. The Debtors typically pay out bonuses pursuant to 

the Incentive Plans upon the achievement of a milestone or at the end of the calendar year. 

With the exception ofthe commercial leasing incentive plans (the "Commercial Leasing 

Incentive Plans") outlined below, the Debtors are not requesting the authority to pay any 

amounts under the Incentive Plans at this time. 
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46. The Commercial Leasing Incentive Plans consist of two separate plans offered 

to Employees working in the Commercial Division. The "Commercial Leasing Commission 

Plan" awards Employees a percentage of total rent income when an Employee leases a 

commercial space to a tenant and when the first lease payment is received by the tenant. 6 

The Debtors also offer a "Commercial Lease Renewal Commission Plan", which awards 

Employees who acquire renewals of commercial space. 7 Unlike most of the other Incentive 

Plans, payments under the Commercial Leasing Incentive Plans are earned and paid 

throughout the year as commercial space is leased. Currently, there are 9 participants in the 

Commercial Leasing Incentive Plans; these Employees rely on payments made under the 

Commercial Leasing Incentive Plans as a substantial part of their salary. Of the 9 

participants, 3 are owed, in the aggregate, $ ___ in earned but not yet paid leasing 

commissions under the Commercial Leasing Incentive Plans. The Debtors request the 

authority to pay these 3 participants their leasing commissions. 

G. Severance Package 

47. If an Exempt-Salaried Employee or a Nonexempt-Hourly Employee- except 

for fixed-term employees falling under these categories (the "Departing Employees")- is 

laid-offby Debtors and is in good standing at the time of his or her departure, the Debtors 

offer the Departing Employee a severance package (the "Severance Package"). Provided the 

6 The Employees that are primarily responsible for leasing commercial space are eligible for this plan. 
Commissions are determined by a percentage of total rental income and are awarded at two different 
milestones: when a lease is executed by a new tenant and when the Debtors receive the first lease payment 
from that new tenant. 

7 The Employees that are primarily responsible for lease renewals are eligible. Renewal commissions are 
determined by a percentage of total rental income for these Employees. Other Employees working in this 
division who are also property managers are awarded a certain amount of money (cents) per each square foot of 
commercial leasing space that is renewed. 

US_ ACTIVE:\43900267\0 I \99980.000 I 21 



Departing Employee signs a waiver and release form, the Debtors will pay the Departing 

Employee one week of base salary for each year and any partial year of service to the 

company, up to a maximum of 26 weeks. The Severance Package is generally applicable to 

all eligible Employees. The Debtors use operating funds to pay out the severance payments 

owed under the Severance Package. In 2008, Debtors paid a total of$ ___ in Severance 

Package obligations. As of the Commencement Date, the Debtors estimate that it may owe 

$ to one non-insider in Severance Package obligations and nothing to any insiders. 

Further, in accordance with section 503( c )(2)(B) of the Bankruptcy Code, no insider is owed 

nor will be paid more than ten times the amount of the mean severance pay given to 

nonmanagement employees during the calendar year. 

III. Executive Deferred Compensation Plan 

48. Select executives of the Debtors, who are nominated and approved by the 

Debtors' compensation committee (the "Executives"), may participate in the executive 

deferred compensation plan (the "Deferred Compensation Plan"). Executives participating in 

the Deferred Compensation Plan may defer pre-tax earnings according to elections that the 

Executives make in the year prior to the year of earnings. The Executive's contributions are 

deducted from their pre-tax earnings each pay period. Currently, there are no active 

enrollments in the Deferred Compensation Plan for the year 2009, but there are 15 

participants that have Deferred Compensation Plan balances. The Debtors do not seek the 

authority to make any payments pursuant to the Deferred Compensation Plan at this time. 

IV. Total Employee Obligations 

49. Based upon the foregoing, the Debtors believe that the aggregate amount of 

all outstanding prepetition Employee Obligations, as of the Commencement Date, is 

approximately$ . With the exception of the one Employee described in paragraph 56 
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of this Motion, the outstanding Employee Obligations on an Employee-by-Employee basis, 

including insiders, for the period prior to the Commencement Date do not exceed the 

$ cap under section 507(a)(4) of the Bankruptcy Code. At this time, the Debtors are 

only requesting authority to pay individual Employee Obligations up to the $ cap. 

V. Total Non-Employee Obligations 

50. Based upon the foregoing, the Debtors believe that the aggregate amount of 

all outstanding prepetition Non-Employee Obligations, as of as of the Commencement Date, 

is approximately$ ___ . None of the outstanding Non-Employee Obligations owed to the 

Priority Sales Agents for the period prior to the Commencement Date exceed the $ __ _ 

cap under section 507(a)(4) of the Bankruptcy Code.8 The Debtors request the authority to 

pay these Priority Sale Agents the full amount of their earned Sales Commissions and the 

Agency Payment Obligations. 

Cause Exists to Authorize the Payment of the 
Debtors' Prepetition Employee Obligation and Non-Employee Obligations 

51. Pursuant to sections 507(a)(4)(A) and 507(a)(4)(B) of the Bankruptcy Code, 

claims of employees of the debtors for "wages, salaries, or commissions, including vacation, 

severance, and sick leave pay" earned within 180 days before the Commencement Date are 

afforded priority unsecured status to the extent of$ ___ per employee. 11 U.S.C. 

§§ 507(a)(4)(A) and 507(a)(4)(B). Similarly, section 507(a)(5) of the Bankruptcy Code 

provides that employees' claims for contributions to certain employee benefit plans also are 

afforded priority unsecured status to the extent of$ ___ per employee covered by such 

8 The average Sales Commission owed is approximately $3,000, with the Sales Commissions ranging from 
$2,000 to $7,500. 

US_ACTIVE:\43900267\01\99980.0001 23 



plan, less any amount paid pursuant to section 507(a)(4). 11 U.S.C. §§ 507(a)(4) and 

507(a)(5). 

52. The Debtors believe that most of the Employee Obligations and Non-

Employee Obligations relating to the period prior to the Commencement Date constitute 

priority claims under sections 507(a)(4) and (5) of the Bankruptcy Code. As priority claims, 

the Employee Obligations and Non-Employee Obligations must be paid in full before any 

general unsecured obligations of the Debtors may be satisfied. Accordingly, the relief 

requested may affect only the timing of the payment of these priority obligations and will not 

prejudice the rights of general unsecured creditors or other parties in interest. 

53. Section 105(a) of the Bankruptcy Code empowers the Court to "issue any 

order, process, or judgment that is necessary or appropriate to carry out the provisions of this 

title." 11 U.S.C. § 105(a). Moreover, section 363(b)(1) of the Bankruptcy Code provides 

"[t]he trustee, after notice and a hearing, may use, sell, or lease, other than in the ordinary 

course of business, property of the estate." 11 U.S.C. § 363(b)(1). 

54. A bankruptcy court's use of its equitable powers to "authorize the payment of 

prepetition debt when such payment is needed to facilitate the rehabilitation of the debtor is 

not a novel concept." In re Ionosphere Clubs, Inc., 98 B.R. 174, 175 (Bankr. S.D.N.Y. 

1989). Courts have recognized the applicability of the "necessity of payment" doctrine with 

respect to the payment ofprepetition employee compensation and benefits. See, e.g., In re 

CoServ, L.L.C., 273 B.R. 487,494 (Bankr. N.D. Tex. 2002) (noting that ''wage claims 

typically are payable out of necessity as well as by virtue of their priority"); Mich. Bureau of 

Workers' Disability Comp. v. Chateaugay Corp. (In re Chateaugay Corp.), 80 B.R. 279, 

285-86 (S.D.N.Y. 1987), appeal dismissed 838 F.2d 59 (2d Cir. 1988) (approving lower 
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court order authorizing payment ofprepetition wages, salaries, expenses, and benefits). This 

doctrine is consistent with the paramount goal of chapter 11 of "facilitating the continued 

operation and rehabilitation of the debtor." In re Ionosphere Clubs, 98 B.R. at 176. The 

Debtors submit that application of the "necessity of payment" doctrine is wholly warranted in 

these cases. In fact, this Court recently authorized payment of prepetition employee 

compensation and benefits as appropriate under section 105(a) of the Bankruptcy Code. See, 

e.g., In re TXCO Res. Inc., Case No. 09-51807 (Bankr. W.D. Tex. May 21, 2009); Spectrum 

Jungle Labs Corp., Case No. 09-50455 (Bankr. W.D. Tex. Feb. 5, 2009); In re One Travel 

Holdings, Inc., Case No. 06-70085 (Bankr. W.D. Tex. July 10, 2006). 

55. In this case, any delay or failure to pay wages, salaries, benefits, and other 

similar items would irreparably impair the Employees' morale, dedication, confidence, and 

cooperation, and would adversely impact the Debtors' relationship with their Employees and 

their Non-Employees at a time when the support of both Employees and Non-Employees is 

critical to the Debtors' reorganization efforts. The Debtors also seek authority to pay the 

Non-Employee Obligations that accrued prepetition, because the Priority Sales Agents who 

are owed such monies are critical to the Debtors' prospects for reorganization. The failure to 

grant the Debtors the relief sought with regard to these Non-Employee obligations, 

particularly with regard to the Sales Commissions Obligations, even for a brief period of 

time, could have a material adverse impact on the reorganization of the Debtors. The Priority 

Sales Agents have intimate knowledge of the Debtors' customer base, and a loss of their 

services because of non-payment would undoubtedly impact adversely the Debtors 

businesses and their ability to reorganize. See In re Vertis Holdings, Inc., Case No. 08-11460 

(CSS) (Bankr. D. Del. July 16, 2008). 
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56. Numerous courts have recognized the importance of paying employees' 

prepetition claims. See In re Pilgrim's Pride Corporation, Case No. 08-45664 (DML) 

(Bankr. N.D. Tex. Dec. 02, 2008); In re Tusa-Expo Holdings, Inc., Case No. 08-45057 

(DML) (Bankr. N.D. Tex. Nov. 7, 2008). In In re Tusa-Expo, the Bankruptcy Court for the 

Northern District of Texas noted that satisfying employees' prepetition claims was essential 

because, among other reasons, absent paying these claims there would be significant turnover 

which would interrupt the continuity of the debtor's business. In addition, the court went on 

to note that even if an employee remains with a debtor despite nonpayment of prepetition 

wages and benefits, the employee's work would be affected as the employee would likely be 

preoccupied with his or her personal economic issues which would obstruct the employee's 

performance of work. Id. Likewise here, the Debtors simply cannot risk the substantial 

damage to their businesses that would inevitably attend a rapid decline in Employee morale. 

57. Absent an order granting the relief requested herein, the Employees and Non-

Employees will suffer undue hardship and, in many instances, serious financial difficulties, 

as the Employees and Non-Employees need the amounts in question to meet their own 

personal financial obligations. Without the requested relief, the stability of the Debtors will 

be undermined, perhaps irreparably, by the distinct possibility that otherwise loyal 

Employees and Non-Employees will seek other employment alternatives. In addition, it 

would be inequitable to require the Debtors' Employees and Non-Employees to bear 

personally the cost of any business expenses they incurred prepetition, for the benefit of the 

Debtors, with the understanding that they would be reimbursed. 

58. With respect to Payroll Taxes in particular, the payment of such taxes will not 

prejudice other creditors of the Debtors' estates, as the relevant taxing authorities generally 
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would hold priority claims under section 507(a)(8) of the Bankruptcy Code in respect of such 

obligations. 11 U.S.C. § 507(a)(8). Moreover, the portion of the Payroll Taxes withheld 

from an Employee's wages on behalf of the applicable taxing authority is held in trust by the 

Debtors. As such, these Payroll Taxes are not property of the Debtors' estates under section 

541 of the Bankruptcy Code. See, e.g., Begier v. IRS, 496 U.S. 53 (1990) (withholding taxes 

are property held by a debtor in trust for another and, as such, are not property of the debtor's 

estate). 

59. In addition, the Debtors believe it is necessary to continue payment of 

postpetition administrative fees to the administrators of the Debtors' Employee Obligations. 

Without the continued services of these administrators, including, but not limited to, Fidelity, 

Blue Cross, MetLife, Lincoln, Cigna, and ADP, the Debtors will be unable to continue to 

honor their Employee Obligations in an efficient and cost-effective manner. 

60. The Debtors do not seek to alter their compensation, vacation, or other benefit 

policies at this time. This Motion is intended only to permit the Debtors, in their discretion, 

to make payments consistent with the Debtors' existing policies to the extent that, without 

the benefit of an order approving this Motion, such payments may be inconsistent with the 

relevant provisions of the Bankruptcy Code, and to permit the Debtors, in their discretion, to 

continue to honor their practices, programs, and policies with respect to their Employees, as 

such practices, programs, and policies were in effect as of the Commencement Date. 

Payment of all Employee and Non-Employee Obligations in accordance with the Debtors' 

prepetition business practices is in the best interests of the Debtors' estates, their creditors, 

and all parties in interest and will enable the Debtors to continue to operate their businesses 

in an economic and efficient manner without disruption. The Debtors' Employees and Non-
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Employees are central to their operations and are vital to these chapter 11 cases. A 

significant deterioration in employee morale at this critical time undoubtedly would have a 

devastating impact on the Debtors, their customers and vendors, the value of the Debtors' 

assets and business, and the Debtors' ability to continue operations. The total amount sought 

to be paid herein is relatively modest compared with the size of the Debtors' overall 

businesses and the importance of the Employees and Non-Employees to the Debtors' chapter 

11 cases. 

61. In other chapter 11 cases, courts in this district and other jurisdictions have 

approved payment of prepetition claims for compensation, benefits, and expense 

reimbursements similar to those described herein. See, e.g., In re TXCO Res. Inc., Case No. 

09-51807 (Bankr. W.D. Tex. May 21, 2009); In re Pilgrim's Pride Corporation, Case No. 

08-45664 (DML) (Bankr. N.D. Tex. Dec. 02, 2008); In re Tusa-Expo Holdings, Inc., Case 

No. 08-45057 (DML) (Bankr. N.D. Tex. Nov. 7, 2008); In re Home Interiors & Gifts, Inc., 

Case No. 08-31961 (BJH) (Bankr. N.D. Tex. May 2, 2008); In re Manchester, Inc., Case No. 

08-30703(BJH) (Bankr. N.D. Tex. Mar. 7, 2008); In re Steve & Barry's Manhattan LLC, 

Case No. 08-12579 (ALG) (Bankr. S.D.N. Y. July 10, 2008); In re Fortunoff Fine Jewelry & 

Silverware, LLC, Case No. 08-10353 (JMP) (Bankr. S.D.N.Y. Feb. 29, 2008); Charys 

Holding Co., Case No. 08-10289 (BLS) (Bankr. D. Del. Feb. 15, 2008).9 

Request for Authority for Banks to Honor and Pay Checks Issued 
and Electronic Funds Transferred to Pay the Employee Obligations 

62. The Debtors further request that the Court authorize and direct the Bank to 

receive, process, and pay any and all checks, electronic fund transfers, and automatic payroll 

9 Because of the voluminous nature of the unreported orders cited herein, they are not annexed to this Motion. 
Copies of these orders are available upon request of Debtors' counsel. 
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transfers drawn on the Debtors' Disbursement Accounts, to the extent that such checks or 

transfers relate to any of the prepetition Employee Obligations and Non-Employee 

Obligations. The Debtors also seek authority to issue new postpetition checks, or effect new 

electronic fund transfers, on account of such claims to replace any prepetition checks or 

electronic fund transfer requests that may be dishonored or rejected as a result of the 

commencement of the Debtors' chapter 11 cases. 

The Requested Relief Satisfies Bankruptcy Rule 6003 

63. The Debtors submit the facts cited herein and the Declaration of Kevin H. 

Lambert in Support of the Debtors' Chapter 11 Petitions and First Day Motions, filed 

contemporaneously herewith, illustrate that the relief requested is necessary to avoid 

immediate and irreparable harm to the Debtors and their estates. Based on the foregoing, 

Bankruptcy Rule 6003 has been satisfied. 

Waiver of Bankruptcy Rules 6004(a) and (h) 

64. To implement the foregoing successfully, the Debtors seek a waiver of the 

notice requirements under Bankruptcy Rule 6004(a) and the ten-day stay of an order 

authorizing the use, sale, or lease of property under Bankruptcy Rule 6004(h). 

Notice 

65. No trustee, examiner or statutory creditors' committee has been appointed in 

these chapter 11 cases. Notice of this Motion has been provided to: (i) the United States 

Trustee for the Western District of Texas; (ii) the Debtors' thirty (30) largest creditors (on a 

consolidated basis); and (iii) counsel to the Debtors' proposed postpetition lenders 

(collectively, the ''Notice Parties"). The Debtors submit that no other or further notice need 

be provided. 
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WHEREFORE, the Debtors respectfully request entry of an order 

substantially in the form attached hereto as Exhibit C granting the relief requested herein and 

such other and further relief as the Court deems just and proper. 

Dated: -----,----
Austin, Texas 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

---------------------------------------------------------------][ 
In re Chapter 11 

DEBTORS, et. al., Case No. __ () 
Debtors. Joint Administration 

Requested 

---------------------------------------------------------------][ 
EMERGENCY MOTION OF THE DEBTORS FOR INTERIM AND 
FINAL ORDERS PURSUANT TO SECTIONS 105(a) AND 366 OF 

THE BANKRUPTCY CODE TO (I) APPROVE DEBTORS' 
PROPOSED FORM OF ADEQUATE ASSURANCE AND 

(II) PROHIBIT UTILITIES FROM ALTERING, REFUSING, 
OR DISCONTINUING SERVICE 

TO THE HONORABLE UNITED STATES BANKRUPTCY JUDGE: 

Debtors ("Debtors"), and their affiliated debtors as debtors and debtors in possession 

(collectively, the "Debtors"), 1 respectfully represent: 

Background 

1. On the date hereof (the "Commencement Date"), each of the Debtors filed a 

voluntary case under chapter 11 of title 11 of the United States Code (the "Bankruptcy Code"). 

The Debtors are authorized to continue operating their businesses and managing their properties 

as debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. A 

motion seeking joint administration of the Debtors' chapter 11 cases pursuant to Rule 10 15(b) of 

the Federal Rules of Bankruptcy Procedure (the "Bankruptcy Rules") is currently pending before 

this Court. 

1 A list of the Debtors in these chapter 11 cases, along with the last four digits of each Debtor's federal tax 
identification number, is attached hereto as Exhibit A 
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Jurisdiction and Venue 

2. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157 

and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b ). Venue is proper before this 

Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

[Debtors' Business] 

3. 

Relief Requested 

4. Section 366 of the Bankruptcy Code prevents utility companies from altering, 

refusing, or discontinuing service to a debtor during the first twenty days of a chapter 11 case. 

However, a utility company has the option of terminating its services pursuant to section 

366(c)(2) ofthe Bankruptcy Code if, within thirty (30) days ofthe commencement of a 

bankruptcy case, the debtor has not furnished adequate assurance of payment. 

5. Pursuant to sections 105(a) and 366 of the Bankruptcy Code, the Debtors seek 

entry ofthe proposed interim order (the "Interim Order"), attached hereto as Exhibit , and the 

proposed final order (the "Final Order"), attached hereto as Exhibit : (i) determining that the 

Utility Companies (as defined below) have been provided with adequate assurance of payment 

within the meaning of section 366 of the Bankruptcy Code; (ii) approving the Debtors' Proposed 

Adequate Assurance (as defined below); and (iii) prohibiting the Utility Companies from 

altering, refusing, or discontinuing services on account of prepetition amounts outstanding or on 

account of any perceived inadequacy of the Debtors' proposed adequate assurance. 

The Utility Companies 

6. In connection with the operation of their businesses and management of their 

properties, the Debtors obtain electricity, natural gas, water, telephone services, and/or other 

similar services (collectively, the "Utility Services") from a number of utility companies or their 

US_ ACTIVE:\43900261 \0 I \99980.000 I 2 



brokers (collectively, the "Utility Companies"). Annexed hereto as Exhibit is a nonexclusive 

list of the Utility Companies and their affiliates that provide Utility Services to the Debtors as of 

the Commencement Date (the "Utility Service List")? The relief requested herein is for all 

Utility Companies providing Utility Services to the Debtors and is not limited to those listed on 

the Utility Service List. 

7. In the twelve month period prior to the Commencement Date, the Debtors paid an 

average of approximately $ ___ per month on account of Utility Services. Historically, the 

Debtors have had a very good payment history with the Utility Companies. Moreover, to the 

best of their knowledge, there are few, if any, defaults or arrearages of any significance with 

respect to the Debtors' undisputed invoices for Utility Services, other than payment interruptions 

that may be caused by the commencement of these chapter 11 cases. The Debtors estimate that 

their cost for Utility Services during the next thirty (30) days (not including any deposits to be 

paid) will be approximately $ __ _ 

8. Uninterrupted Utility Services are essential to the Debtors' ongoing operations 

and the success of the Debtors' chapter 11 cases. Should any Utility Company refuse or 

discontinue service, even for a brief period, the Debtors' business operations could be severely 

disrupted, and such disruption would jeopardize the Debtors' reorganization efforts. It is 

essential that the Utility Services continue uninterrupted during the chapter 11 cases. 

The Adequate Assurance 

9. Pursuant to section 366(c)(2) of the Bankruptcy Code, a utility may alter, refuse, 

or discontinue a chapter 11 debtor's utility service "if during the 30-day period beginning on the 

2 The inclusion of any entity on, as well as the omission of any entity from, the Utility Service List is not an 
admission by the Debtors that such entity is, or is not, a utility within the meaning of section 366 of the Bankruptcy 
Code, and the Debtors reserve all rights with respect thereto. 
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date of the filing of the petition, the utility does not receive from the debtor or the trustee 

adequate assurance of payment for utility service that is satisfactory to the utility." 11 U.S.C. 

§ 366(c)(2). Section 366(c)(1) of the Bankruptcy Code provides that "assurance of payment" of 

postpetition charges may consist of: (i) a cash deposit; (ii) a letter of credit; (iii) a certificate of 

deposit; (iv) a surety bond; (v) a prepayment of utility consumption; or (vi) another form of 

security that is mutually agreed on between the utility and the debtor or the trustee. 

!d. § 366(c)(1)(A). 

10. The Debtors intend to pay timely all postpetition obligations owed to the Utility 

Companies. To provide adequate assurance of payment to the Utility Companies, the Debtors 

propose to provide, within five (5) business days after entry of a Final Order approving this 

Motion, a deposit in the aggregate of a sum equal to approximately fourteen (14) days of Utility 

Services, calculated as a historical average over the past twelve months (the "Adequate 

Assurance Deposit") into an interest-bearing, newly created segregated account (the "Utility 

Deposit Account") for the benefit of any Utility Company unless a Utility Company agrees to a 

lesser amount; provided, however, that if a Utility Company was in possession of a deposit from 

the Debtors for Utility Services on the Commencement Date, it will not be entitled to the benefit 

of the Adequate Assurance Deposit. 3 The Utility Deposit Account shall be held in escrow 

pending further order of the Court.4 The Debtors request the right to withdraw funds from the 

Utility Deposit account to the extent such funds were deposited on account of a Utility Company 

that is subsequently removed from the Utility Service List. Based on the foregoing calculation, 

3 The Debtors are unable to determine the amount of deposits, if any, that are held by the Utility Companies as of the 
Commencement Date. 

4 The Debtors request that, on the effective date of any plan of reorganization for these chapter 11 cases, the 
proceeds of the Utility Deposit Account shall be returned to the Debtors without the necessity of a further court 
order. 
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for those Utility Companies on the Utility Service List, the Debtors estimate that the total amount 

of the Adequate Assurance Deposit will be approximately $ __ _ 

11. The Debtors submit that the Adequate Assurance Deposit (the "Proposed 

Adequate Assurance"), constitutes sufficient adequate assurance to the Utility Companies. If any 

Utility Company believes additional adequate assurance is required, they may request such 

assurance pursuant to the procedures set forth below. 

Objections to the Proposed Adequate Assurance 

12. In light of the severe consequences to the Debtors of any interruption in services 

by the Utility Companies, but recognizing the right of each Utility Company to evaluate the 

Proposed Adequate Assurance on a case-by-case basis, the Debtors propose that any Utility 

Company not satisfied with the Proposed Adequate Assurance must file an objection 

(the "Objection") to this Motion (i) in writing; (ii) setting forth the type of Utility Services and 

the location for which such services are provided; (iii) including a summary of the Debtors' 

payment history relevant to the affected account(s), and any deposits and other security held by 

the Utility Company; and (iv) setting forth the reason(s) the Utility Company believes the 

Proposed Adequate Assurance is not sufficient adequate assurance of future payment. The 

Debtors propose that any Objection be filed with the Court and served upon the Notice Parties 

(as defined below) within three (3) business days prior to the final hearing on this Motion 

(the "Objection Deadline"). 

13. As mentioned above, section 366 of the Bankruptcy Code prevents utility 

companies from altering, refusing, or discontinuing service to a debtor during the first thirty (30) 

days of a chapter 11 case. 11 U.S.C. § 366(c). Accordingly, the Debtors request that the hearing 

to consider the adequacy of the Proposed Adequate Assurance be scheduled for a date which is 

on or before thirty (30) days after the Commencement Date and prior to the expiration of the 
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statutory deadline. Therefore, the Debtors submit that pending the approval of this Motion or 

any adjournments thereof, the Utility Companies are prohibited from discontinuing, altering, or 

refusing service to the Debtors, including as a result of unpaid charges for prepetition services or 

as a result of any Objections to the Proposed Adequate Assurance as provided by section 366 of 

the Bankruptcy Code. 

14. The Court will determine the adequacy of the Proposed Adequate Assurance with 

respect to all Objections not resolved prior to the hearing pursuant to section 366(c) of the 

Bankruptcy Code. The Debtors respectfully request that absent compliance with the procedures 

for filing a timely Objection, the Utility Companies are forbidden to alter, refuse, or discontinue 

service on account of any prepetition charges, or require additional adequate assurance of 

payment other than the Proposed Adequate Assurance. 

Subsequent Modifications of the Utility Service List 

15. Although the Debtors have made extensive and good-faith efforts to identify all 

Utility Companies, certain companies that currently provide Utility Services to Debtors may 

have been omitted inadvertently from the Utility Service List. To the extent that the Debtors 

identify additional Utility Companies, the Debtors will promptly file amendments to the Utility 

Service List and shall serve copies of the Motion, Interim Order and the Final order approving 

this Motion (when and if entered) on such newly identified Utility Companies. 

16. The Debtors further request that the Court make the Final Order approving this 

Motion binding on all Utility Companies, regardless of when each Utility Company was added to 

the Utility Service List, provided that any such newly identified Utility Company shall have until 

the later of(i) fourteen (14) days from the date of such service or (ii) thirty (30) days from the 

date of the Final Order approving the Motion to file an Objection in compliance with the 
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proposed procedures. Any such request or Objection must actually be received by the Notice 

Parties within this timeframe. 

Cause Exists to Authorize the Companies' 
Treatment of the Utility Companies Under Section 366 

17. The relief requested herein will ensure that the Debtors' operations will not be 

disrupted. If a disruption occurs, the impact on the Debtors' business operations and revenues 

would be extremely harmful. The relief requested provides the Utility Companies with a fair and 

orderly procedure for determining the reasonableness of the adequate assurance. 
' 

18. Section 366 of the Bankruptcy Code protects a debtor against the immediate 

termination of utility services after commencing its case. Under that section, a utility company 

may not, during the first 20 days of a chapter 11 case, alter, refuse, or discontinue services to a 

debtor solely because of unpaid prepetition amounts. A utility company may, however, do so if, 

during the 30-day period following the Commencement Date, the debtor does not provide 

"adequate assurance" of payment for postpetition services in a form "satisfactory" to the utility. 5 

5 Section 366 of the Bankruptcy Code provides, in relevant part, as follows: 

(a) Except as provided in subsections (b) and (c) of this section, a utility may not alter, refuse, or 
discontinue service to, or discriminate against, the trustee or the debtor solely on the basis of the commencement of 
a case under this title or that a debt owed by the debtor to such utility for service rendered before the order for relief 
was not paid when due. 

(b) Such utility may alter, refuse, or discontinue service if neither the trustee nor the debtor, within 20 
days after the date of the order for relief, furnishes adequate assurance of payment, in the form of a deposit or other 
security, for service after such date. On request of a party in interest and after notice and a hearing, the court may 
order reasonable modification of the amount of the deposit or other security necessary to provide adequate assurance 
of payment. 

* * * 
(c)(2) Subject to paragraphs (3) and (4), with respect to a case filed under chapter 11, a utility referred to in 

subsection (a) may alter, refuse, or discontinue utility service, if during the 30-day period beginning on the date of 
the filing of the petition, the utility does not receive from the debtor or the trustee adequate assurance of payment for 
utility service that is satisfactory to the utility. 

11 U.S.C. § 366(a), (b), (c)(2). 
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19. Prior to the enactment of the Bankruptcy Abuse Prevention and Consumer 

Protection Act of 2005 (the "BAPCP A"), it was well established by courts, commentators, and 

legislative history that section 366 of the Bankruptcy Code did not require, as a matter of course, 

that the debtor provide a deposit or other security to its utilities as adequate assurance of 

payment. In Virginia Electric & Power Co. v. Caldor, Inc., 117 F.3d 646, 647 (2d Cir. 1997), 

the court affirmed the bankruptcy court's ruling that the debtor's prepetition payment history, its 

postpetition liquidity, and the administrative expense priority afforded to postpetition invoices 

constituted adequate assurance of future performance. The court further rejected the argument 

that section 366(b) nevertheless required a "deposit or other security," and held that "a 

bankruptcy court's authority to 'modify' the level ofthe 'deposit or other security,' provided for 

under section 366(b ), includes the power to require no 'deposit or other security' where none is 

necessary to provide a utility supplier with 'adequate assurance of payment."' !d. at 650; see 

also Shirey v. Philadelphia Elec. Co. (In re Shirey), 25 B.R. 247, 249 (Bankr. E.D. Pa. 1982) 

("section 366(b) ... does not permit a utility to request adequate assurance of payment for 

continued services unless there has been a default by the debtor on a pre-petition debt owed for 

services rendered"). 

20. Under the recently enacted section 366(c) of the Bankruptcy Code, however, in a 

chapter 11 case, a utility company may alter, refuse, or discontinue utility service if, within 30 

days after the commencement of the chapter 11 case, the utility company does not receive 

adequate assurance in a form that is "satisfactory" to the utility company, subject to the court's 

ability to modify the amount of adequate assurance. See Jones v. Boston Gas Co. (In re Jones), 

369 B.R. 745, 748-49 (B.A.P. 1st Cir. 2007) ("Based on a debtor's failure to provide adequate 

assurance of payment, bankruptcy courts have concluded that § 366 ... grants utilities the 
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unilateral right to terminate service."); St. Torrance v. Cincinnati Gas & Elec. Co. (In reSt. 

Torrance), No. 06-8090, 2007 Bankr. LEXIS 3180, at *8 (B.A.P. 6th Cir. Sept. 26, 2007) 

(same). Furthermore, pursuant to changes made effective by BAPCPA, in determining whether 

an assurance of payment is adequate, the court may not consider (i) the absence of security 

before the petition date; (ii) the debtor's history of timely payments; or (iii) the availability of an 

administrative expense priority. 11 U.S.C. § 366( c )(3)(B). 

21. While the recently amended section 366(c) clarifies what does and does not 

constitute "assurance of payment" and what can be considered in determining whether such 

assurance is adequate, Congress, in enacting that section, did not divest the Court of its power to 

determine what amount, if any, is necessary to provide adequate assurance of payment to a 

Utility Company. See id § 366( c )(3)(A) ("On request of a party in interest and after notice and a 

hearing, the court may order modification of the amount of an assurance of payment ... "). 

Under section 366( c), there is nothing to prevent a court from deciding, as courts did before the 

enactment of BAPCP A, that, on the facts of the case before it, the amount required of the debtor 

to adequately assure payment to a utility company is nominal, or even zero. See In re Pac- West 

Telecomm, Inc., Ch. 11 Case No. 07-10562 (BLS) (Bankr. D. Del. May 2, 2007) (approving 

adequate protection that was one-time supplemental prepayment to each utility company equal to 

pro rated amount of one week's charges); In re The N.Y. Racing Ass'n, Inc., Ch. 11 Case No. 06-

12618 (JMP) (Bankr. S.D.N.Y. Dec. 1, 2006) (approving adequate protection of a two-week 

deposit based on historical average as well as procedures for opting out). 

22. Moreover, Congress has not changed the requirement that the assurance of 

payment only be "adequate." Courts construing section 366(b) ofthe Bankruptcy Code have 

long recognized that "adequate" assurance of payment does not require an absolute guarantee of 
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the debtor's ability to pay. See, e.g., In re Caldor, Inc. -NY., 199 B.R. 1, 3 (S.D:N.Y. 1996) 

("Section 366(b) requires [a] [b ]ankruptcy [ c ]ourt to determine whether the circumstances are 

sufficient to provide a utility with 'adequate assurance' of payment. The statute does not require 

an 'absolute guarantee of payment."') (citation omitted), aff'd sub nom. Va. Elec. & Power Co. v. 

Caldor, Inc- NY., 117 F .3d 646 (2d Cir. 1997); In re Adelphia Bus. Solutions, Inc., 280 B.R. 63, 

80 (Bankr. S.D.N.Y. 2002) (same). Therefore, despite the language in section 366(c)(2) of the 

Bankruptcy Code allowing a utility to take action against a debtor should the debtor fail to 

provide adequate assurance of payment that is "satisfactory" to the utility, section 366 of the 

Bankruptcy Code does not require that the assurance provided be "satisfactory" once the Court 

determines the appropriate amount of adequate assurances. 

23. Accordingly, the Debtors believe that the Proposed Adequate Assurance is 

reasonable and satisfies the requirements of section 366 of the Bankruptcy Code. The Proposed 

Adequate Assurance in this Motion is similar to the relief granted in other recent chapter 11 

cases filed in this and other jurisdictions after the 2005 Amendments became effective. See, e.g., 

In re TXCO Resources, Inc., Case No. 09-51807 (RBK) (Bankr. W.D. Tex. May 20, 2009) 

(approving adequate assurance in the form of a cash deposit in an amount equal to the last 

monthly bill for utility service provided by each utility company prior to the petition date); In re 

Renaissance Hospital Grand Prairie, Inc., Case No. 08-43775 (DML) (Bankr. N.D. Tex. Sept. 5, 

2008) (approving adequate assurance in the form of a one month deposit to requesting utilities); 

In re SemCrude, L.P., Case No. 08-11525 (BLS) (Bankr. D. Del. August 19, 2008) (approving 

adequate assurance in the form of a letter of credit or escrow account containing an amount 

equal to two weeks' deposit); In re Landsource Comtys. Dev. LLC, Case No. 08-11111 (KJC) 

(Bankr. D. Del. June 16, 2008) (approving adequate assurance to requesting utilities in an 
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amount equal to two weeks' deposit); and In re Steve & Barry's Manhattan, LLC, Case No. 08-

12579 (ALG) (Bankr. S.D.N.Y. July 31, 2008) (approving adequate assurance to requesting 

utilities in an amount equal to two weeks' deposit). 

24. Further, the Court possesses the power, under section 105(a) of the Bankruptcy 

Code, to "issue any order, process, or judgment that is necessary or appropriate to carry out the 

provisions of this title." 11 U.S.C. § 105(a). The proposed procedures will ensure that the 

Debtors' Utility Services are continued without prejudicing the Utility Companies. 

25. The relief requested herein will ensure that the Debtors' operations will not be 

disrupted by the termination of vital Utility Services or the requests by the Utility Companies of 

unnecessarily large deposits that could endanger the Debtors' liquidity. If a disruption occurs, 

the impact on the Debtors' business operations and revenues would be extremely harmful to the 

Debtors and all of their creditors. The operations of their businesses are dependent on the 

services provided by the Utility Companies. Without the requested relief, any interruption in 

services by the Utility Companies could bring the Debtors' businesses to a grinding halt. Even if 

the Utility Companies did not interrupt their services, without the requested relief the Debtors 

could be forced to address numerous requests by Utility Companies in a disorganized manner 

during a critical period in these chapter 11 cases and during a time when their efforts should be 

more productively focused on the stabilization of their business and their emergence from 

bankruptcy. At the same time, the relief requested provides the Utility Companies with a fair 

and orderly procedure for determining requests for additional or different adequate assurance. 

The Debtors Satisfy Bankruptcy Rule 6003 

26. Bankruptcy Rule 6003 provides that to the extent relief is necessary to avoid 

immediate and irreparable harm, a bankruptcy court may approve a motion to "pay all or part of 

a claim that arose before the filing of the petition" prior to twenty days after the Commencement 

US_ ACTIVE:\43900261 \0 1\99980.0001 11 



Date. FED. R. BANKR. P. 6003. As described above and in the Declaration, the Debtors' 

business operations rely heavily on the smooth functioning of their properties and timely 

payment of their Utility Companies. The Debtors submit that the relief requested in this Motion 

is necessary to avoid immediate and irreparable harm to the Debtors, as described herein, and 

that Bankruptcy Rule 6003 has been satisfied. 

Waiver of Bankruptcy Rules 6004(h) 

27. To implement the foregoing successfully, the Debtors seek a waiver of the ten-

day stay of an order authorizing the use, sale, or lease of property under Bankruptcy 

Rule 6004(h). 

The Relief Requested is Appropriate 

28. Based on the foregoing, the Debtors submit that the relief requested is necessary 

and appropriate, is in the best interests of their estates and creditors, and should be granted in all 

respects. 

Notice 

29. No trustee, examiner or statutory creditors' committee has been appointed in these 

chapter 11 cases. Notice of this Motion has been provided to: (i) the United States Trustee for 

the Western District of Texas; (ii) the Debtors' thirty (30) largest creditors (on a consolidated 

basis); and (iii) the Utility Companies (collectively, the ''Notice Parties"). The Debtors submit 

that no other or further notice need be provided. 
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WHEREFORE, the Debtors respectfully request that the Court grant the relief requested 

herein and such other and further relief as it deems just and proper. 

Dated: -----
Austin, Texas 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

---------------------------------------------------------------)[ 
In re Chapter 11 

DEBTORS, et. aL, Case No. __ () 

Debtors. Joint Administration 
Requested 

---------------------------------------------------------------)[ 

DEBTORS' MOTION PURSUANT TO SECTIONS 105(a), 363(b), 
507(a)(8), AND 541 OF THE BANKRUPTCY CODE FOR 

AUTHORIZATION TO (I) PAY PREPETITION TAXES AND 
GOVERNMENTAL ASSESSMENTS AND (II) AUTHORIZING AND 

DIRECTING FINANCIAL INSTITUTIONS TO HONOR AND 
PROCESS RELATED ELECTRONIC TRANSFERS AND CHECKS 

TO THE HONORABLE UNITED STATES BANKRUPTCY JUDGE: 

Debtors ("Debtors"), and their affiliated debtors as debtors and debtors in possession 

· (collectively, the "Debtors"), 1 respectfully represent: 

Background 

1. On the date hereof (the "Commencement Date"), each of the Debtors filed a 

voluntary case under chapter 11 of title 11 of the United States Code (the "Bankruptcy Code"). 

The Debtors are authorized to continue operating their businesses and managing their properties 

as debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. A 

motion seeking joint administration of the Debtors' chapter 11 cases pursuant to Rule 10 15(b) of 

the Federal Rules of Bankruptcy Procedure (the "Bankruptcy Rules") is currently pending before 

this Court. 

1 A list of the Debtors in these chapter 11 cases, along with the last four digits of each Debtor's federal tax 
identification number, is attached hereto as Exhibit A. 
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Jurisdiction and Venue 

2. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157 

and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b). Venue is proper before this 

Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

[Debtors' Business] 

3. 

Relief Requested 

4. The Debtors request, pursuant to sections 105(a), 363(b), 507(a)(8), and 541 of 

the Bankruptcy Code, authorization to pay certain prepetition sales, use, franchise, fuel and 

property taxes, license and permit fees, and governmental assessments for community 

development district bonds (each as defined below, including amounts subsequently identified 

through audit or review, and collectively, the "Taxes and Assessments"i to various state and 

local authorities (collectively, the "Taxing Authorities"), including those obligations 

subsequently determined upon audit to be owed for periods prior to the Commencement Date 

and those amounts paid by check prior to the Commencement Date which have not yet cleared. 

A list of the Taxing Authorities is annexed hereto as Exhibit ? Although the Debtors believe 

the list of Taxing Authorities set forth on Exhibit is substantially complete, the relief requested 

herein is to be applicable with respect to all Taxing Authorities and is not limited to those Taxing 

Authorities listed on Exhibit . Additionally, as part of their cash management system, the 

2 The Debtors seek the authority to pay only the Taxes and Assessments for the properties and businesses that the 
Debtors intend to operate and maintain in bankruptcy. 

3 The Debtors also remit taxes to taxing authorities in respect of federal, state, and local income taxes, social 
security, and Medicare that the Debtors withhold from employees' wages. Remittance of these taxes to the 
applicable taxing authorities is addressed in the Debtors' Motion Pursuant to Sections 105(a), 363(b) and 507(a)(4) 
of the Bankruptcy Code and Bankruptcy Rules 6003 and 6004 for Authorization (i) To Pay Wages, Benefits and 
other Employee Obligations, (ii) To Pay Certain Limited Non-Employee Obligations, and (iii) For Financial 
Institutions to Honor and Process Checks and Transfers Related to Such Obligations, filed concurrently herewith. 
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Debtors maintain bank accounts at various banks and other financial institutions (collectively, 

the "Banks"), and the Debtors draw upon funds in their accounts at the Banks to satisfy 

obligations relating to the Taxes and Assessments. 

5. The Debtors request entry of a final order substantially in the form attached hereto 

as Exhibit , (a) authorizing the Debtors, in their discretion, to pay the Taxes and Assessments, 

and (b) subject to request by the Debtors, authorization for the Debtors' Banks to honor any 

electronic transfers initiated or checks issued prepetition to the extent such payments have not 

cleared as of the Commencement Date or, alternatively, for the Debtors to issue replacement 

checks or electronic transfers. 

Basis for Relief Requested 

A. Sales and Use Taxes 

6. Although the Debtors are not required to collect sales taxes with respect to sales 

of the Debtors' real estate, at times and in the normal course of business, the Debtors sell 

products and services directly to consumers for which they are required to collect sales taxes. 

For example, the Debtors sell food, beverages, and retail items at their golf clubs located in 

Georgia, South Carolina, and Arizona (the "Golf Club Taxes"). The Debtors also collect 

admissions taxes on green fees, golf membership dues, club membership dues, and boat trips 

operated out of various marinas owned by the Debtors (collectively, the "Admissions Taxes"). 

Additionally, the Debtors own a hotel in South Carolina, and the Debtors collect taxes on hotel 

rooms (the "Accommodations Taxes," together with the Golf Club Taxes and the Admissions 

Taxes, the "Sales Taxes"). 

7. Typically, Sales Taxes accrue as tangible goods and services are sold to 

customers and are calculated based on a statutory percentage of the sale price invoiced to the 

customer. The Debtors collect the Sales Taxes from their customers on behalf of the applicable 
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Taxing Authorities. The Debtors then remit the Sales Taxes to the relevant Taxing Authorities 

according to the requirements of that Taxing Authority either on the basis of estimated Sales Tax 

collections for the coming period or on the basis of Sales Taxes actually collected from 

customers during the prior period. With respect to those jurisdictions that require the Debtors to 

remit estimated Sales Taxes, the applicable Taxing Authority subsequently reconciles payments 

to determine any payment deficiency or surplus for the period and the applicable refund or 

payment is then made. Similarly, states differ with regard to the frequency of payments. The 

vast majority of Sales Taxes are paid on a monthly basis; however, certain Sales Taxes are paid 

on an annual or semi-annual basis. 

8. The Debtors also incur and collect use taxes (the "Use Taxes," and together with 

the Sales Taxes, "Sales and Use Taxes"). The Debtors incur Use Taxes in connection with the 

purchase of furniture and equipment for the opening of a golf club or an amenities center at a 

developed community where the vendor of such furniture or equipment was not obligated to 

charge or remit Sales Taxes for sales to parties outside the state of the vendor's operations. In 

these situations, the Debtors are obligated to self-assess and pay Use Taxes, when applicable, to 

the states in which the purchasing Debtors operate. The Debtors remit the Use Taxes to the 

applicable Taxing Authorities on the same basis as they remit Sales Taxes. 

B. Franchise Taxes 

9. The Debtors are required to pay franchise fees on their respective entities in 

certain states, which are generally taxes assessed by state and local Taxing Authorities for the 

' privilege. of doing business within a particular jurisdiction (the "Franchise Taxes"). The 

Franchise Taxes for which the Debtors are liable are usually collected either as a tax on capital 

stock of the Debtors or as a fee and a percentage of gross receipts. In addition, some of the 

jurisdictions that collect Franchise Taxes, based in whole or in part on a percentage of gross 
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receipts, also require quarterly estimated payments with respect to such gross receipt 

percentages. With respect to jurisdictions that require the Debtors to remit estimated Franchise 

Taxes, the applicable Taxing Authority subsequently reconciles payments to determine any 

payment deficiency or surplus for the period and the applicable refund or payment is then made. 

C. Property Taxes 

10. The Debtors own a substantial amount of real property in various locations 

throughout the United States that is subject to state and local property taxes (the "Property 

Taxes"). The Property Taxes normally accrue on an annualized basis. Depending on the state 

where the property is located, Property Taxes are either paid annually, semi-annually, or 

quarterly. There is often a significant lag between the period when such taxes accrue and the 

payment due date. Hence, Property Taxes accruing in 2008 may not be due until several months 

into 2009. Property Taxes almost always create a lien or security interest in the taxed property. 

D. Fuel Taxes 

11. The Debtors incur certain Fuel Taxes (the "Fuel Taxes") in connection with the 

consumption of fuel related to the operation of trucks on interstate highways in North and South 

Carolina that are used by the Debtors' Land Management division. Each jurisdiction assigns its 

own tax rates to each fuel type and defines what constitutes taxable activity. To simplify 

matters, most jurisdictions have adopted the International Fuel Tax Agreement ("IFTA").4 

Under IFTA, at the end of each quarter of the calendar year, the Debtors are required to file 

quarterly Fuel Tax reports with their "base jurisdiction," which issues the Debtor's IFTA 

licenses, showing all miles traveled and all fuel consumed during the quarter by qualified 

4 IFT A is an accord among all states, except for Alaska and Hawaii, to simplify reporting and collection of fuel use 
taxes from operators of motor vehicles traveling in more than one state. Under IFTA, an operator of vehicles 
traveling in numerous states selects one state through which it travels as its "base state." See IFTA, at 
http://www.iftach.org/index.php. The "base state" issues a fuel license for each vehicle that is valid in all member 
jurisdictions. See id 
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vehicles, including miles traveled and fuel consumed in each 1FT A jurisdiction. Any additional 

Fuel Tax due is remitted to the "base jurisdiction," which is North Carolina or, in the alternative, 

a credit or refund may be issued. The "base jurisdiction" is then responsible for distributing the 

appropriate amount of Fuel Taxes to the other member jurisdictions in which the Debtors operate 

trucks. Failure to comply with IFTA can result in the suspension of the Debtors' IFTA licenses, 

which would interrupt the Debtors' business operations. 

E. License and Permit Fees 

12. Local governments sometimes require the Debtors to obtain a business license 

and pay fees associated with the obtaining and renewal of such license (the "License and Permit 

Fees"). The way in which licenses are computed varies according to the tax law of the 

applicable jurisdiction. In particular, the Debtors are required to obtain and maintain licenses 

from state and local authorities that allow them to build real estate developments and operate 

their business, including, inter alia: (i) general contractor licenses that permit the Debtors to act 

as a general contractor on certain projects; (ii) business organization licenses that permit the 

Debtors to conduct business in a certain state or county; (iii) license and permit bonds for general 

contractors to operate in a particular state; (iv) business license certifying that the general 

contractor is a qualifying agent; and (v) general contractor certificate of competency license. 

License and Permit Fees are paid on an as needed basis, and although the Debtors do not foresee 

significant License and Permit Fees related to new business, the Debtors believe that the 

expiration and renewal of various licenses and permits either in the recent past or in the near 

future has resulted or will result in a small tax liability to the Debtors for certain prepetition 

License and Permit Fees. 
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F. Special Assessments 

13. Some of the Debtors' properties located in Florida are subject to governmental 

assessments (the "Special Assessments") pursuant to financing agreements with local community 

development districts (the "CDD"). The Debtors have entered into various CDD agreements (the 

"CDD Agreements") with municipalities in Florida, and pursuant to these CDD Agreements, the 

CDD issues capital improvement bonds (the "CDD Bonds"). The Debtors are responsible for 

their pro-rata portion of the debt under the CDD Bonds for each property, and accordingly, the 

Debtors are subject to Special Assessments for which they are billed on their yearly ad-valorem 

tax bill. As the Debtors sell properties, their pro-rata share of the Special Assessments is 

transferred to the purchaser of the properties. The CDD Bonds are collateralized by all the 

property within the applicable CDD and are to be repaid over terms of 20 to 30 years. The 

Special Assessments are not considered property taxes; however, under Florida Statute section 

190.021(9), if unpaid, the Special Assessments will constitute a lien on the property that is 

coequal to a state, county, or municipal lien. See Fla. Stat. § 190.021(9) (2009). 

G. Tax and Assessments Amounts 

14. As of the Commencement Date, the Debtors estimate that approximately$ __ _ 

in Franchise Taxes, $ in Property Taxes, and $ in Special Assessments relating to 

the prepetition period will become due and owing to the Taxing Authorities after the 

Commencement Date. Currently, there are no amounts due and owing with respect to Sales and 

Use Taxes or Fuel Taxes. The Debtors also estimate that they usually incur approximately 

$ of License and Permit Fees annually, of which a small portion may be a prepetition 

liability. The Debtors request authority under the Order to pay, in their discretion, the Taxes and 

Assessments that are due and owing as of the Commencement Date as well as the appropriate 
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share ofthe Taxes and Assessments that will be due and owing in the first few weeks of these 

chapter 11 cases. 

15. The estimated amount of Taxes and Assessments set forth above reflects the 

Debtors' good faith estimate, based on their books and records, and remains subject to potential 

audits and other adjustments. Consequently, the Debtors seek authorization to pay all such 

Taxes, including any amounts due and owing following audit and review. 

16. In addition, in an abundance of caution, the Debtors, for the reasons set forth 

below, request that the Court authorize the Debtors to pay any post-petition Taxes and 

Assessments due and payable in the ordinary course of business. 

Cause Exists to Authorize the Debtors' 
Payment of Prepetition Taxes and Assessments 

17. Ample cause exists to authorize the payment of the prepetition Taxes and 

Assessments. There are various bases for granting the relief requested in this Motion, including: 

(i) interest and penalties may accrue on certain unpaid Property Taxes even after the 

Commencement Date; (ii) the terms of most of the Debtors' postpetition credit agreement (the 

"DIP Credit Agreement") include payment of Taxes and Assessments; (iii) the Debtors' Sales 

and Use Taxes and Fuel Taxes are not property of the estate; (iv) governmental entities may sue 

the Debtors' directors and officers for unpaid Taxes and Assessments, thereby distracting them 

from the Debtors' reorganization efforts; (v) the Debtors meet the standard specified under 

363(b) of the Bankruptcy Code; (vi) certain of the Taxes and Assessments may be entitled to 

priority status pursuant to section 507(a)(8) of the Bankruptcy Code; and (vii) section 105 of the 

Bankruptcy Code and the Court's general equitable powers permit the Court to grant the relief 

sought. 

18. Section 506(b) of the Bankruptcy Code states: 
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To the extent that an allowed secured claim is secured by property 
the value of which, after any recovery under subsection (c) of this 
section, is greater than the amount of such claim, there shall be 
allowed to the holder of such claim, interest on such claim, and any 
reasonable fees, costs, or charges provided for under the agreement 
or State statute under which such claim arose. 

11 U.S.C § 506(b). Thus, with respect to the Debtors' Property Taxes, interest as well as any 

penalties assessed on Property Taxes due under state law will continue to accrue even after the 

Commencement Date. See United States v. Ron Pair Enters., Inc., 489 U.S. 235, 238-49 (1989) 

(holding that section 506(b) entitles a creditor to receive post-petition interest on a 

nonconsensual oversecured claim allowed in a bankruptcy proceeding). 

19. Further, in compliance with the DIP Credit Agreement and the motion related 

thereto and filed contemporaneously herewith the terms of the Debtors' DIP Credit Agreement 

include payment of Taxes and Assessments, which includes Property Taxes. Also, the Special 

Assessments mandated by Florida state law, if unpaid, will allow state and local taxing 

authorities to place liens on the real property and will disrupt the Debtors' business operations. 

Here, paying prepetition Property Taxes and Special Assessments will avoid the imposition of 

liens and accrual of interest charges on such claims and will not prejudice the rights of any other 

creditors or parties in interest. 

20. Certain of the Debtors' Sales and Use Taxes and Fuel Taxes constitute ''trust 

fund" taxes, in which the Debtors hold only legal title and not an equitable interest. Section 

541 (d) of the Bankruptcy Code provides as follows: 

Property in which the debtor holds, as of the commencement of the 
case, only legal title and not an equitable interest ... becomes 
property of the estate ... only to the extent of the debtor's legal 
title to such property, but not to the extent of any equitable interest 
in such property that the debtor does not hold. 
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11 U.S.C § 541(d). With respect to such Sales and Use Taxes and Fuel Taxes, funds on account 

thereof must be held in trust by the Debtors for the benefit of the appropriate Taxing Authorities 

and thus do not constitute property of the Debtors' estates. See, e.g., Regier v. IRS, 496 U.S. 53, 

59-61 (1990) (withholding taxes are property held by debtors in trust for another and, as such, 

are not property of debtors' estates); AI Copeland Enters., Inc. v. Texas, 991 F.2d 233,235 (5th 

Cir. 1993) (debtors' prepetition collection of sales taxes and interest thereon were held subject to 

trust and were not property of estate); Shank v. Wash. State Dep 't of Revenue (In re Shank), 792 

F.2d 829, 830 (9th Cir. 1986) (sales taxes required by state law to be collected by sellers from 

their customers are ''trust fund" taxes); DeChiaro v. N.Y. State Tax Comm 'n, 760 F.2d 432, 433 

(2d Cir. 1985) (sales taxes are ''trust fund" taxes); see generally In re Columbia Gas Sys. Inc., 

997 F.2d 1039, 1060 (3d Cir. 1993) (indicating that even if a statute does not establish an express 

trust, a constructive trust may be found). 

21. Moreover, with respect to these so-called "trust fund" taxes, many federal, state, 

and local statutes impose personal liability on the officers and directors of collecting entities for 

any taxes owed by such entities. Thus, to the extent that the relevant Sales and Use Taxes and 

Fuel Taxes remain unpaid by the Debtors, the Debtors' directors, officers, and executives may be 

subject to lawsuits or criminal prosecution during the pendency of these chapter 11 cases.5 Any 

such lawsuit or criminal prosecution (and the ensuing potential liability) would distract the 

Debtors and their officers, directors, and executives from devoting their full attention to the 

Debtors' business and the orderly administration ofthese chapter 11 cases. The Debtors believe 

that this would materially and adversely affect their ability to operate in the ordinary course of 

5 Because they are not debtors in these proceedings, the officers and directors of the Debtors are not protected by the 
automatic stay. See 11 U.S.C. § 362(a). 
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business and to administer these chapter 11 cases, with resulting detriment to all parties in 

interest. 

22. The payment ofprepetition Franchise Taxes and License and Permit Fees is 

critical to the Debtors' continued and uninterrupted operations. Nonpayment of these 

may cause Taxing Authorities to take precipitous action, including, but not limited to, preventing 

the Debtors from conducting business in the applicable jurisdictions, imposing fines and 

penalties upon the Debtors, or seeking to lift the automatic stay,6 any of which would disrupt the 

Debtors' day-to-day operations and could potentially impose significant costs on the Debtors' 

business. The amount of prepetition Franchise Taxes and License and Permit Fees is small in 

comparison with the other taxes at issue in this motion, and as such the Debtors request authority 

to pay these Franchise Taxes in order to maintain their good standing and ability to do business 

in the jurisdictions in which they conduct their business operations. As stated previously in 

paragraph 23, the Debtors estimate that the total amount of License and Permit Fees will be 

about $48,500 per year, and only a portion of this amount will relate to the prepetition period. 

The Debtors therefore seek authority to pay the prepetition portion of the License and Permit 

Fees as they come due in the ordinary course of business. In light of the small dollar amount of 

the License and Permit Fees and the potential negative impact on the Debtors' business from not 

paying the same, the Debtors, in an abundance of caution, also seek authority to continue to pay 

post-petition License and Permit Fees as they come due in the ordinary course of business. With 

respect to the Franchise Taxes, the Debtors similarly seek authority to pay the approximately 

$159,000 of pre-petition Franchise Taxes. In light of the small amounts of expected post-petition 

Franchise Taxes, and the potential negative impact on the Debtors' business from not paying the 

6 Section 362(b)(4) of the Bankruptcy Code provides regulatory exemptions from the automatic stay in certain 
situations. 
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same, the Debtors, in an abundance of caution, similarly seek authority to continue to pay post-

petition Franchise Taxes as they come due in the ordinary course of business. 

23. Section 363(b) of the Bankruptcy Code, which provides that "the trustee, after 

notice and a hearing, may use, sell, or lease, other than in the ordinary course of business, 

property ofthe estate," 11 U.S.C. § 363(b )(1 ), also provides a statutory basis for the relief sought 

herein. Under this section, a court may authorize a debtor to pay certain prepetition claims. See 

In re Ionosphere Clubs, Inc., 98 B.R. 174, 175 (Bankr. S.D.N.Y. 1989). To approve the use of a 

debtor's assets outside the ordinary course ofbusiness pursuant to section 363(b), a court must 

find that a sound business justification existed for the use of such assets. See, e.g., In re Enron 

Corp., 335 B.R. 22, 27-28 (S.D.N.Y. 2005). It has been stated that "[w]here the debtor 

articulates a reasonable basis for its business decisions (as distinct from a decision made 

arbitrarily or capriciously), courts will generally not entertain objections to the debtor's 

conduct." In re Johns-Manville Corp., 60 B.R. 612, 616 (Bankr. S.D.N.Y. 1986). Courts in other 

districts have declined to interfere with corporate decisions absent a showing of bad faith, self-

interest, or gross negligence, and have upheld a board's decisions as long as such decisions are 

attributable to any "rational business purpose." In reIntegrated Res. Inc., 147 B.R. at 656. 

24. The relief requested by the Debtors to pay the prepetition Taxes and Assessments, 

post-petition Franchise Taxes, and applicable License and Permit Fees coming due in the 

ordinary course of business satisfies this business judgment standard and is critical to the 

Debtors' continued and uninterrupted operations. Nonpayment of these obligations may cause 

the Taxing Authorities to take precipitous action, including but not limited to, preventing the 

Debtors from conducting business in the applicable jurisdictions, seeking to lift the automatic 

stay, and perhaps attempting to file liens, all of which would disrupt the Debtors' day-to-day 

operations. Failing to pay such amounts could also trigger unwarranted governmental action in 

US_ ACTIVE:\4 3900263\0 I \99980.000 I 12 



the form of increased audits, which would also be disruptive of the Debtors' operations and 

detrimental to all parties in interest. Indeed, the Debtors submit that payment of such amounts 

may actually reduce the amounts ultimately paid to the Taxing Authorities because penalties and 

interest will be avoided by prompt payment. Lastly, with respect to so called "trust fund taxes," 

the payment of such taxes would allow the officers, directors, and executives of the Debtors to 

more readily focus on the orderly administration of these chapter 11 cases. 

25. Further, certain of the Debtors' prepetition Taxes and Assessments and certain 

post-petition Franchise Taxes and applicable License and Permit Fees coming due in the 

ordinary course of business are afforded priority status under section 507(a)(8) of the Bankruptcy 

Code. These include unsecured claims of governmental units for a tax on or measured by 

income or gross receipts for a taxable year ending on or before the Commencement Date 

(§ 507(a)(8)(A)), a property tax incurred before the Commencement Date and last payable 

without penalty after one year before the Commencement Date(§ 507(a)(8)(B)), a tax required 

to be collected or withheld and for which the debtor is liable in whatever capacity 

(§ 507(a)(8)(C)), and, under certain circumstances, an employment tax on wages, salaries, or 

commissions(§ 507(a)(8)(D)). See generally 11 U.S.C. § 507(a)(8). Accordingly, as 

administrative and priority claims, most if not all of such prepetition Taxes and Assessments and 

post-petition Franchise Taxes and applicable License and Permit Fees coming due in the 

ordinary course of business must be paid in full before any general unsecured obligations of any 

of the Debtors may be satisfied. 

26. Finally, pursuant to section 105(a) of the Bankruptcy Code, the "court may issue 

any order, process, or judgment that is necessary or appropriate to carry out the provisions of this 

title." 11 U.S.C. § 105. The Debtors submit that the relief requested herein is necessary and 

appropriate to carry out the provisions of the Bankruptcy Code. Indeed, there is ample precedent 
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from courts in this jurisdiction for the relief requested herein. In numerous chapter 11 cases, 

Bankruptcy Courts in this district, as well as other districts, have authorized debtors to pay 

prepetition tax obligations. See, e.g., In re Spectrum Jungle Labs·Corp., 09-50455 (Bankr. W.D. 

Tex. Feb. 5, 2009) (so ordering under sections 105 and 507, inter alia, in a Rule 6003 context); 

In reAm. Plumbing & Mech. Inc., Case No. 03-55789 (Bankr. W.D. Tex. Oct. 14, 2003) (so 

ordering under section 507); In re Renaissance Hosp. -Grand Prairie, Inc., Ch. 11 Case No. 08-

43775-11 (DML) (Bankr. N.D. Tex. Sept. 4, 2008); In re Home Interiors & Gifts, Inc., Ch. 11 

Case No. 08-31961 (BJH) (Bankr. N.D. Tex. May 12, 2008); In re Sharper Image Corp., Ch. 11 

Case No. 08-10322 (KG) (Bankr. D. Del. Feb. 20, 2008); In re Buffets Holdings, Inc., Ch. 11 

Case No. 08-10141 (MFW) (Bankr. D. Del. Jan. 23, 2008). 7 The Debtors submit that similar 

relief is warranted in these chapter 11 cases. 

Request for Authority for Banks to Honor 
and Pay Checks Issued and Electronic Funds 
Transferred to Pay Taxes and Assessments 

27. The Debtors further request that this Court authorize and direct all Banks to 

receive, process, honor and pay any and all checks drawn or electronic funds transferred to pay 

the Taxes and Assessments, whether such checks were presented prior to or after the 

Commencement Date; provided however, that such checks or electronic transfers are identified 

by the Debtors as relating directly to the authorized payment of the Taxes and Assessments. The 

Debtors also seek authority to issue new postpetition checks, or effect new electronic fund 

transfers, on account of such claims to replace any prepetition checks or electronic fund transfer 

requests that may be dishonored or rejected as a result of the commencement of the Debtors' 

chapter 11 cases. 

7 Because of the voluminous nature of the umeported orders cited herein and in the Debtors' other motions filed on 
or about the Commencement Date, the orders are not attached to this Motion. 
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Reservation of Rights 

28. Nothing in this Motion should be construed as impairing the Debtors' rights to 

contest the amount of any Taxes and Assessments that may be owed to any Taxing Authority, 

and the Debtors expressly reserve all of their rights with respect thereto. 

29. Nothing contained herein is intended or shall be construed as (i) an admission as 

to the validity of any claim against the Debtors, (ii) a waiver of the Debtors' or any party in 

interest's rights to dispute any claim, or (iii) an approval or assumption of any agreement, 

contract, program, policy or lease under section 365 of the Bankruptcy Code. Likewise, if this 

Court grants the relief sought herein, any payment made pursuant to the Court's order is not 

intended and should not be construed as an admission to the validity of any claim or a waiver of 

the Debtors' rights to dispute such claim subsequently. 

The Debtors Satisfy Bankruptcy Rule 6003 

30. The Debtors submit that the facts cited herein and in the Declaration of Kevin H. 

Lambert in Support of the Debtors' Chapter 11 Petitions and First Day Motions, filed 

contemporaneously herewith, illustrate that the relief requested is necessary to avoid immediate 

and irreparable harm to the Debtors and their estates. Based on the foregoing, Bankruptcy Rule 

6003 has been satisfied. 

Waiver of Bankruptcy Rules 6004(a) and (h) 

31. To implement the foregoing successfully, the Debtors seek a waiver of the notice 

requirements under Bankruptcy Rule 6004(a) and the ten-day stay of an order authorizing the 

use, sale, or lease of property under Bankruptcy Rule 6004(h). 

Notice 

No trustee, examiner or statutory creditors' committee has been appointed in these 

chapter 11 cases. Notice of this Motion has been provided to: (i) the United States Trustee for 
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the Western District of Texas; (ii) the Debtors' thirty (30) largest creditors (on a consolidated 

basis); (iii) counsel to the Debtors' proposed postpetition lenders; (iv) the internal revenue 

service; (v) the Banks in the Debtors' cash management system; and (vi) the Taxing Authorities 

listed on Exhibit (collectively, the ''Notice Parties"). The Debtors submit that no other or 

further notice need be provided. 
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WHEREFORE, the Debtors respectfully request that the Court grant the relief 

requested herein and such other and further relief as it deems just and proper. 

Dated: ____ _ 
Austin, Texas 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

---------------------------------------------------------------][ 
In re Chapter 11 

DEBTORS, et. aL, Case No. _-__ ( ) 

Debtors. 

---------------------------------------------------------------][ 

Joint Administration 
Requested 

DEBTORS' MOTION PURSUANT TO SECTIONS 105(a), 345(b), 
363(c) AND 364(a) OF THE BANKRUPTCY CODE FOR (I) 

AUTHORITY TO CONTINUE TO USE EXISTING CASH MANAGEMENT 
SYSTEM, (II) AUTHORITY TO MAINTAIN EXISTING BANK 

ACCOUNTS AND BUSINESS FORMS, AND (III) A WAIVER OF THE 
REQUIREMENTS OF SECTION 345(b) OF THE BANKRUPTCY CODE 

TO THE HONORABLE UNITED STATES BANKRUPTCY JUDGE: 

Debtors ("Debtors"), and their affiliated debtors as debtors and debtors in 

possession (collectively, the "Debtors"), 1 respectfully represent: 

Background 

I. On the date hereof (the "Commencement Date"), each of the Debtors filed a 

voluntary case under chapter II of title II of the United States Code (the "Bankruptcy Code"). 

The Debtors are authorized to continue operating their businesses and managing their properties 

as debtors in possession pursuant to sections II07(a) and Il08 of the Bankruptcy Code. A 

motion seeking joint administration of the Debtors' chapter 11 cases pursuant to Rule IOI5(b) of 

the Federal Rules of Bankruptcy Procedure (the "Bankruptcy Rules") is currently pending before 

this Court. 

1 A list of the Debtors in these chapter 11 cases, along with the last four digits of each Debtor's federal tax 
identification number, is attached hereto as Exhibit A. 
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Jurisdiction and Venue 

2. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157 

and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b). Venue is proper before this 

Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

[Debtors' Business] 

3. 

Relief Requested 

4. To maximize the efficiencies and value of their businesses, the Debtors employ a 

cash management system to collect, transfer, and disburse the funds generated by their collective 

operations (the "Cash Management System"). Through the use of the Cash Management 

System, the Debtors are able to collect and transfer cash efficiently to satisfy their respective 

fmancial obligations. The Cash Management System facilitates the Debtors' cash forecasting 

and reporting and enables the Debtors to monitor the collection and disbursement of funds and 

maintain control over the administration of their accounts at various banks (the "Bank 

Accounts"), including, without limitation, those identified on Exhibit annexed hereto. 2 

5. By this Motion, the Debtors request (i) authority to continue to use their Cash 

Management System, including to directly and indirectly fund the operations of the Debtors and 

their non-Debtor affiliates and subsidiaries in the ordinary course of business, consistent with 

their prepetition practices, (ii) authority to maintain the Debtors' existing Bank Accounts and 

business forms, and (iii) waiving the investment and deposit requirements of Bankruptcy Code 

section 345(b ). Without the requested relief, the Debtors would be unable to maintain their 

2 Certain of the Debtors' non-Debtor direct and indirect subsidiaries utilize the same EIN identification 
number as the Debtors due to the fact that they are pass-through entities, which EIN numbers may be 
associated with such non-Debtors' bank accounts. These non-Debtor bank accounts are not listed on 
Exhibit B to the Motion, are not Bank Accounts for purposes of this Motion, and are not subject to the 
automatic stay or the United States Trustee bank account guidelines. 
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financial operations in an effective and efficient manner, which would cause significant harm to 

the Debtors, their estates and creditors. 

The Debtors' Cash Management System 

6. In the ordinary course of business, prior to the Commencement Date, the Debtors 

used their Cash Management System, which is similar to systems used by other large business 

enterprises, to efficiently collect, transfer, and disburse funds generated by the Debtors' 

operations and to accurately record such collections, transfers, and disbursements as they were 

made. As described more fully below, the Debtors maintains the primary operating accounts 

used in the Debtors' and their non-Debtor affiliates' and subsidiaries' (collectively, the "Debtors 

Group") operations. Diagrams of the Debtors Group's flow of funds are visually depicted on 

Exhibit hereto. 

7. The Debtors Group generates and receives cash primarily from the sale of 

residential lots, entitled and unentitled land, constructed commercial buildings, and constructed 

multifamily buildings. The Debtors also receive cash from the revolving facility and swingline 

facility under the Prepetition Credit Agreement. Borrowings under the Revolving Credit Facility 

are subject to compliance with certain financial covenants, including a minimum net worth 

requirement, a fixed charges coverage ratio, a leverage ratio, and a minimum liquidity amount. 

8. Most of the entities within the Debtors Group use the Debtors primary accounts 

for deposits and disbursements. Certain Debtor and non-Debtor subsidiaries and affiliates, 

however, use their own accounts for ordinary course deposits and disbursements. From time to 

time, funds are transferred by the Debtors to these accounts, and excess capital is sent from these 

accounts to the Debtors as distributions. All of the primary accounts are held at BOA. Accounts 

not held at BOA are generally petty cash accounts that were established prior to the date of the 

Prepetition Credit Agreement and were excluded from the pledge therein. 
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Debtors Group 

9. The primary bank account used in the Cash Management System is a deposit 

account maintained by the Debtors (the "Debtors Deposit Account") at BOA. Most revenue 

generated by the Debtors is deposited directly into the Debtors Deposit Account or swept into the 

Debtors Deposit Account on a daily basis from sweep accounts listed on Exhibit D hereto (the 

"Sweep Accounts"). Each night, the balance in the Debtors Deposit Account is invested in a 

money market fund3 through a BOA account and is returned to the Debtors Deposit Account the 

following day. 

10. Cash receipts not deposited or swept into the Debtors Deposit Account are 

deposited into one of the stand-alone operating accounts listed on Exhibit E hereto (the "Stand-

Alone Accounts"). The Stand-Alone Accounts are checking accounts, petty cash accounts, 

escrow accounts and other similar accounts maintained by the Debtors. The Stand-Alone 

Accounts are non-sweep accounts, which are generally used by the subsidiaries to fund their 

operations independently, for the most part, of the Debtors. Balances in the Stand-Alone 

Accounts are from time to time transferred into the Debtors Deposit Account when needed. 

11. Expenses of the Debtors are paid from one of four primary sources: (i) the 

Debtors Deposit Account, (ii) a Debtors disbursement account held at BOA (the "Debtors 

Disbursement Account"), (iii) a Debtor Subsidiary deposit account held at BOA (the "Debtor 

Subsidiary Deposit Account") or (iv) a Debtor Subsidiary disbursement account held at BOA 

(the "Debtor Disbursement Account"). Expenses not paid from one of the primary accounts are 

paid by subsidiaries directly from the Stand-Alone Accounts. The Cash Manager at the Debtors 

oversees the Debtors Deposit Account, the Debtors Disbursement Account, the Debtor 

3 Columbia Cash Reserves - Advisor M Class Shares, a mutual fund distributed by Columbia Management 
Distributors, Inc., which is a Bank of America company. 
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Subsidiary Deposit Account and the Debtor Disbursement Account. Each day, the Cash 

Manager determines the upcoming payables to be funded from these accounts. Payables that 

must be paid via a wire transfer are initiated by the Cash Manager and are wired directly out of 

the Debtors Deposit Account or the Debtor Subsidiary Deposit Account, as applicable. All other 

payables are paid by paper check issued from either the Debtors Disbursement Account or the 

Debtor Disbursement Account, for checks issued in the name of the Debtors, respectively. 

Amounts paid from the Debtors Disbursement Account and Debtor Disbursement Account is 

pre-funded prior to such checks being issued. 

12. The Debtors associated with the Stand-Alone Accounts pay substantially all of 

their expenses with checks issued from one of their checking accounts, although the Debtors may 

pay certain types ofpayables on their behalf (e.g., utilities, legal fees, etc.). The Controller of 

each such subsidiary determines the upcoming payables to be paid and determines whether there 

are sufficient funds in such subsidiary's Stand-Alone Accounts to cover the payables. If there 

are insufficient funds in the applicable Stand-Alone Account, money is transferred from the 

Debtors Deposit Account to the Stand-Alone Account so that checks may be issued from such 

account in the name ofthe subsidiary. These intercompany transactions are recorded in the 

respective parties' books and records. The transactions generally are reconciled on a monthly 

basis and are treated as capital contributions or distributions, as the case may be. Each 

intercompany transaction is recorded on a legal-entity basis. 

Non-Debtor Funding 

13. As noted above, in the ordinary course of its business, the Debtors fund the 

operations of certain non-Debtor subsidiaries. These subsidiaries maintain their own deposit and 

disbursement accounts and only periodically make capital calls on the Debtors. The non-Debtor 

subsidiaries are in various stages of development or operations. Some have adequate incoming 
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cash flow from sales or financing arrangements and require no funding at all from the Debtors, 

while others are in the process of obtaining permits and entitlements and will require funds until 

financing arrangements are made or sufficient sales commence. Those non-Debtor subsidiaries 

requiring funds send excess capital back to the Debtors as distributions. The non-Debtor 

subsidiaries, which may receive funds from the Debtors postpetition, in the Debtors' sole 

discretion, are identified on Exhibit hereto. 

Joint Venture Funding 

14. In addition to the funding described in the preceding paragraph, the Debtors from 

time to time transfers funds into accounts held by affiliated, but not wholly-owned, Debtor and 

non-Debtor entities to fund operations and required capital calls. These projects are joint 

ventures between certain Debtor or non-Debtor subsidiaries of the Debtors and various 

unaffiliated third parties (the "Joint Ventures"). A Joint Venture that receives such funds returns 

excess capital to the Debtors. The Joint Ventures, which certain of the Debtors are members and 

which may from time to time receive funds from the Debtors, in the Debtors' sole discretion, are 

identified on Exhibit hereto. The Debtors' Joint Venture bank accounts are identified on 

Exhibit hereto. 

Continuing the Cash Management System Is in the Best 
Interests of the Debtors, Their Creditors, and All Other Parties in Interest 

15. The Debtors seek authority to continue to operate their Cash Management System 

consistent with their prepetition practices and operations and in accordance with any postpetition 

financing orders entered in their chapter 11 cases. The Debtors do not intend to "freeze" any 

intercompany balances that existed as of the Commencement Date and will maintain all receipts 

and disbursements and records of all transfers within the Cash Management System made 

postpetition. In this way, all transfers and transactions will be properly documented, and 
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accurate intercompany balances will be maintained. The accounting software employed by the 

Debtors Group is able to monitor and record intercompany transactions on a legal-entity basis. 

16. Failure to honor prepetition obligations to the non-Debtor subsidiaries and Joint 

Ventures as described in paragraphs 22 and 23 hereof could have an immediate and significantly 

adverse effect on the Debtors. These non-Debtors, which include high-end golf courses, have 

historically relied upon the Debtors for certain operational and short-fall funding. Failure to fund 

the non-Debtor affiliates would diminish the value of the Debtors' estates through a reduction in 

the equity value of the Debtors' equity interests in such subsidiaries or Joint Ventures and would 

also have an immediate and potentially irreparable impact on the operations of the Debtors 

themselves from both a revenue and reputation perspective. Furthermore the funding of these 

non-Debtor subsidiaries and Joint Ventures is provided for in the proposed DIP budget, and, 

therefore, consented to by their lenders. In addition, if such prepetition obligations are not 

honored, such non-Debtor affiliates would be required to institute new cash management 

structures which would be time consuming and costly, and would result in delayed receipt of 

customer payments. 

17. The Debtors' Cash Management System constitutes an ordinary course and 

essential business practice providing significant benefits to the Debtors, including, among other 

things, the ability to control corporate funds, ensure the maximum availability of funds when and 

where necessary, and reduce borrowing costs and administrative expenses by facilitating the 

movement of funds and the development of more timely and accurate account balance 

information. The use ofthe Cash Management System historically has reduced interest expense 

by enabling the Debtors to use funds optimally within the system. Based upon the foregoing, 

maintenance of the existing Cash Management System is in the best interests of the Debtors and 

their estates. 
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18. The relief sought by the Debtors is contemplated by the Bankruptcy Code. 

Section 363(c)(l) of the Bankruptcy Code authorizes the debtor in possession to ''use property of 

the estate in the ordinary course ofbusiness without notice or a hearing." 11 U.S.C. § 363. The 

purpose of section 363( c )(1) of the Bankruptcy Code is to provide a debtor in possession with the 

flexibility to engage in the ordinary transactions required to operate its business without 

unneeded oversight by its creditors or the court. In re Roth Am., Inc., 975 F.2d 949, 952 (3d Cir. 

1992) ("Section 363 is designed to strike [a] balance, allowing a business to continue its daily 

operations without excessive court or creditor oversight and protecting secured creditors and 

others from dissipation of the estate's assets.") (internal quotation omitted); In re Neilson 

Nutraceutical, Inc., 369 B.R. 787,796 (Bankr. D. Del. 2007); In re Enron Corp., No. 01-16034 

(ALG), 2003 WL 1562202, at *15 (Bankr. S.D.N.Y. Mar. 21, 2003); Med Malpractice Ins. 

Ass'n v. Hirsch (In re Lavigne), 114 F.3d 379, 384 (2d Cir. 1997); Chaney v. Official Comm. of 

Unsecured Creditors of Crystal Apparel, Inc. (In re Crystal Apparel, Inc.), 207 B.R. 406,409 

(S.D.N.Y. 1997). Included within the purview of section 363(c) is a debtor's ability to continue 

the "routine transactions" necessitated by a debtor's cash management system. Amdura Nat'/ 

Distrib. Co. v. Amdura Corp. (In re Amdura Corp.), 75 F.3d 1447, 1453 (lOth Cir. 1996). 

19. The Bankruptcy Code also provides a debtor in possession the freedom to obtain 

unsecured credit and incur unsecured debt in the ordinary course of business without notice and a 

hearing. 11 U.S.C. § 364(a); In re Amdura Corp., 75 F.3d at 1453 (lOth Cir. 1996); LNC Inv., 

Inc. v. First Fidelity Bank, 247 B.R. 38, 45 (S.D.N.Y. 2000); Mulligan v. Sobiech, 131 B.R. 917, 

921 (S.D.N.Y. 1991). The Debtors, therefore, seek authorization, to the extent necessary, to 

obtain unsecured credit and incur unsecured debt in the ordinary operation of their Cash 

Management System. 
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20. Moreover, the Court may exercise its equitable powers to grant the relief 

requested herein. Section 105(a) of the Bankruptcy Code empowers the Court to "issue any 

order, process, or judgment that is necessary to carry out the provisions of this title." 11 U.S.C. 

§ 105. Continuing the Debtors' Cash Management System, including the Debtors' customary 

investment practices, without interruption is vital to the efficient and economic administration of 

these chapter 11 cases. Therefore, it is within the Court's equitable power under section 105(a) 

to approve the continued use of the Cash Management System. 

21. The Cash Management System is similar to those employed by comparable 

corporate enterprises. Moreover, the relief requested herein is routinely granted in other chapter 

11 cases. See, e.g., In re TXCO Resources, Inc., Case No. 09-51807 (RBK) (Bankr. W.D. Tex. 

May 21, 2009) [Docket No. 61]; In re Hill Country Galleria, Case No. 09-11175 (CAG) (Bankr. 

W.D. Tex. May 18, 2009) [Docket No. 30]; In re Spectrum Jungle Labs Corp., Case No. 09-

50455 (RBK) (Bankr. W.D. Tex. Feb, 5, 2009) [Docket No. 60]; In re Landsource Comtys. Dev. 

LLC, Case No. 08-11111 (KJC) (Bankr. D. Del. June 10, 2008) [Docket No. 29]; In re Lexington 

Precision Corp., Case No. 08-11153 (MG) (Bankr. S.D.N.Y Apr. 2, 2008) [Docket No. 25]; In 

re Sharper Image Corp., Case No. 08-10322 (KG) (Bankr. D. Del. Feb. 20, 2008) [Docket No. 

43]; In re Manchester, Inc., Case No. 08-30703 (BJH) (Bankr. N.D. Tex. Feb. 17, 2008) [Docket 

No. 75]; and In re Mirant Corp., Case No. 03-46590 (DML) (Bankr. N.D. Tex. July 16, 2003) 

[Docket No. 47].4 Similar authorization is appropriate in these chapter 11 cases. 

Authority to Maintain Existing Bank Accounts and Business Forms 

22. Prior to the Commencement Date and in the ordinary course of their businesses, 

the Debtors maintained approximately ninety-seven (97) Bank Accounts with the financial 

4 Because of the voluminous nature of the unreported orders cited herein, they are not annexed to this 
Motion. Copies of these orders are available upon request of Debtors' counsel. 
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institutions identified on Exhibit annexed hereto. 5 The Debtors routinely deposit and withdraw 

funds from the Bank Accounts by checks, wire transfers, and other transfers. 

23. The Office of the United States Trustee's "Operating Guidelines For Chapter 11 

Cases" mandate the closure of the Debtors' prepetition bank accounts and the opening of new 

accounts as a result of the filing of the petitions. If the Debtors are required to comply with these 

requirements, their operations would be severely harmed by the disruption, confusion, delay and 

cost that would most certainly result from the closure of their existing Bank Accounts. Closure 

of the Bank Accounts would cause delays in the collection and disbursement of funds. Such 

delays could cause the Debtors to default in their postpetition accounts payable obligations to 

third parties, which, in turn, could cause vendors and other third parties to cease providing goods 

and services to the Debtors. 

24. The Debtors believe that their transition to chapter 11 will be more orderly, with a 

minimum of harm to operations, if all Bank Accounts are continued following the 

Commencement Date with the same account numbers; provided, however, that checks issued or 

dated prior to the Commencement Date will not be honored absent a prior order of the Court. By 

preserving business continuity and avoiding the disruption and delay to the Debtors' collection 

and disbursement procedures that would necessarily result from closing the Bank Accounts and 

opening new accounts, all parties in interest will be best served. 

25. The Debtors request that the banks and financial institutions in which a Bank 

Account is maintained (each, a "Bank" and collectively, the "Banks") be authorized and directed 

to continue to service and administer the Bank Accounts as accounts of the Debtors as debtors-

5 The Debtors' prepetition lenders were purportedly granted security interests in the bank accounts of the 
Debtors and all of its subsidiaries. This Motion takes no position with respect to the extent or validity of 
any of the purported security interests. 
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in-possession, without interruption in the ordinary course, and (absent specific directions from 

the Debtors to the contrary) to receive, process, honor and pay any and all checks, drafts, wires, 

automated clearing house transfers and other items, which originated (a) prepetition and were 

presented prepetition but honored postpetition, (b) prepetition but presented to the Banks for 

payment on a postpetition basis, and (c) postpetition and are presented to the Banks for payment 

on a postpetition basis; provided, however, that the Debtors may provide the Banks specific 

instructions, to dishonor or refuse to pay particular prepetition checks, drafts and other items 

presented for payment against the Bank Accounts, subject to the normal procedures, fees and 

charges set forth in the account agreements relating to the Bank Accounts, and the Banks shall 

use commercially reasonable efforts to comply with all such specific instructions. Further, the 

Debtors request that the Banks shall have no liability for any processing errors which are the 

result of human error. 

26. The Debtors further request that each Bank be authorized to charge back against 

the Bank Accounts (a) any returned items drawn or presented against the Bank Accounts 

(regardless of whether such returned items originated prepetition or postpetition), (b) any 

overadvances, credit balances or other customary fees and services charges incurred as a result of 

returned or dishonored postpetition checks, drafts, wires and other transfers (regardless of 

whether such items originated prepetition or postpetition), and (c) any other customary fees and 

expenses on the Bank Accounts which arise in the ordinary course of business, either prepetition 

or postpetition, in connection with the use and management of such Bank Accounts. The 

Debtors further request authority to pay any fees due to each Bank under the applicable bank or 

account agreements, regardless of whether such fees are due for services rendered by the Bank 

prepetition or postpetition. 
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27. By preserving business continuity and avoiding disruption and delay to the 

Debtors' disbursement obligations, including payroll, that would necessarily result from closing 

the Bank Accounts and opening new accounts, all parties in interest, including employees, 

vendors, and customers, will be best-served. The confusion that would otherwise result, absent 

the relief requested herein, would ill-serve the Debtors' rehabilitative efforts. 

28. Accordingly, the Debtors respectfully request authority to maintain the Bank 

Accounts in the ordinary course of business, to continue utilizing the Cash Management System 

to manage cash in a manner consistent with prepetition practices and consistent with the Debtors' 

postpetition financing agreement. 

29. In addition, to minimize expenses, the Debtors further request they be authorized 

to continue to use their correspondence and business forms, including, but not limited to, 

purchase orders, multi-copy checks, letterhead, envelopes, promotional materials, invoices and 

other business forms (collectively, the "Business Forms"), substantially in the forms existing 

immediately before the Commencement Date, without reference to their status as debtors in 

possession, provided, however, that the Debtors will print the full name of the relevant debtor in 

possession exactly as it appears on the voluntary petition as well as the term "Debtor in 

Possession" and the chapter 11 case number under which these cases are being jointly 

administered on all new check stock and wire instructions, and will replace all existing check 

stock with such new stock. 

30. Moreover, the Debtors will work with their systems personnel and outside 

systems consultants to determine what computer system changes are required to reflect their 

debtor in possession status on electronically generated checks and other Business Forms and will 

implement such changes as soon as reasonably practicable. 
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31. If the Debtors are not permitted to maintain and utilize their existing Business 

Forms, the resulting prejudice will include increased expenses incurred in transitioning to new 

Business Forms, disruption to the ordinary financial affairs and business operations of the 

Debtors, and delay in the administration of the Debtors' estates. 

32. In other chapter 11 cases, courts have recognized that strict enforcement of the 

guidelines does not serve the rehabilitative process of chapter 11. See e.g., In re Hill Country 

Galleria, Case No. 09-11175 (CAG) (Bankr. W.D. Tex. May 18, 2009) [Docket No. 30]; In re 

Spectrum Jungle Labs Corp., Case No. 09-50455 (RBK) (Bankr. W.D. Tex. Feb, 5, 2009) 

[Docket No. 60]; In re Lexington Precision Corp., Case No. 08-11153 (MG) (Bankr. S.D.N.Y. 

Apr. 2, 2008) [Docket No. 25]; In re Manchester, Inc., Case No. 08-30703 (BJH) (Bankr. N.D. 

Tex. Feb. 17, 2008) [Docket No. 75]; In re PRC, LLC, Case No. 08-10239 (MG) (Bankr. 

S.D.N.Y. Jan. 25, 2008) [Docket No. 36]; In re Silicon Graphics, Inc., Case No. 06-10977 (BRL) 

(Bankr. S.D.N.Y. May 10, 2006) [Doc. No. 47], (Bankr. S.D.N.Y. July 19, 2006) [Doc. No. 

375]; and In re Mirant Corp., Case No. 03-46590 (DML) (Bankr. N.D. Tex. July 16, 2003) 

[Docket No. 47].6 Similar authorization is appropriate in these chapter 11 cases. 

Waiver of Section 345(b) Requirements 

33. Section 345 of the Bankruptcy Code governs a debtor's deposit and investment of 

cash during a chapter 11 case and authorizes deposits or investments of money as ''will yield the 

maximum reasonable net return on such money, taking into account the safety of such deposit or 

investment." 11 U.S.C. § 345(a). For deposits or investments that are not "insured or 

guaranteed by the United States or by a department, agency, or instrumentality of the United 

States or backed by the full faith and credit of the United States," section 345(b) requires the 

6 Because of the voluminous nature of the unreported orders cited herein, they are not annexed to this 
Motion. Copies of these orders are available upon request of Debtors' counsel. 
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estate to obtain from the entity with which money is deposited or invested a bond in favor ofthe 

United States and secured by the undertaking of an adequate corporate surety, unless the Court 

for cause orders otherwise. In the alternative, the estate may require the entity to deposit 

governmental securities pursuant to 31 U.S.C. § 9303. 

34. Approximately ninety-four (94) of the ninety-seven (97) Bank Accounts are 

maintained at banks that have been approved by the United States Trustee for the Western 

District of Texas (the "U.S. Trustee") as an authorized depository ("Authorized Depository''). 

Such Authorized Depositories include BOA, Wachovia and Sun Trust Bank. Accordingly, the 

Debtors believe that any funds that are deposited in their Bank Accounts are secure and, thus, the 

Debtors are in compliance with section 345 of the Bankruptcy Code. 

35. In addition, the Debtors maintain three (3) Bank Accounts at non-Authorized 

Depositories, specifically Arizona Business Bank, US Bank and Bay Cities Bank (collectively, 

the ''Non-Approved Bank Accounts"). Each of the Non-Approved Bank Accounts have balances 

far below the insurance coverage provided by the Federal Deposit Insurance Corporation (the 

"FDIC"). Accordingly, the Debtors believe that any funds that are deposited in the Non-

Approved Bank Accounts are secure and, thus, the Debtors are in compliance with section 345 of 

the Bankruptcy Code. To the extent funds in the Non-Approved Bank Accounts will exceed the 

amounts insured by the FDIC, the Debtors seek waiver of the requirements under section 345(b) 

of the Bankruptcy Code. 

36. Strict compliance with the requirements of section 345(b) of the Bankruptcy Code 

would, in a case such as this, be inconsistent with section 345(a), which permits a debtor in 

possession to make such investments of money of the estate "as will yield the maximum 

reasonable net return on such money." Thus, in 1994, to avoid "needlessly handcuff[ing] larger, 

more sophisticated debtors," Congress amended section 345(b) of the Bankruptcy Code to 
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provide that its strict investment requirements may be waived or modified if the Court so orders 

"for cause." 140 Cong. Rec. H. 10,767 (Oct. 4, 1994), 1994 WL 545773. 

3 7. The Debtors believe that funds to be held in their Bank Accounts, even when in 

an amount in excess of the amounts insured by the FDIC, are secure and that obtaining bonds to 

secure those funds, as required by section 345(b) of the Bankruptcy Code, is unnecessary and 

detrimental to the Debtors' estates and creditors. The Debtors submit that "cause" exists 

pursuant to section 345(b) of the Bankruptcy Code to waive such requirement because, among 

other considerations, (i) the Debtors' banks are highly rated and are federally chartered banks 

subject to supervision by federal banking regulators, (ii) the Debtors retain the right to remove 

funds held at the banks and establish new bank accounts as needed, (iii) the cost associated with 

satisfying the requirements of section 345 is burdensome, and (iv) the process of satisfying those 

requirements would lead to needless inefficiencies in the management of the Debtors' 

businesses. Moreover, strict compliance with the requirements of section 345 of the Bankruptcy 

Code would not be practical in these chapter 11 cases. A bond secured by the undertaking of a 

corporate surety would be prohibitively expensive, if such bond is available at all. 

38. Bankruptcy courts in this and other districts have granted relief similar to that 

requested herein. See, e.g., In re Pilgrim's Pride Corp., Case No. 08-45664 (DML) (Bankr. N.D. 

Tex. Dec. 3, 2008 [Docket No. 69]; In re TXCO Resources, Inc., Case No. 09-51807 (RBK) 

(Bankr. W.D. Tex. May 20, 2009) [Docket No. 61]; In re Steve & Barry's Manhattan LLC, Case 

No. 08-12579 (ALG) (Bankr. S.D.N.Y June 30, 2008) [Docket No. 285]; In re Lexington 

Precision Corp, Case No. 08-11153 (MG) (Bankr. S.D.N.Y. Apr. 22, 2008) [Docket No. 26]; In 

re Manchester, Inc., Ch. 11 Case No. 08-30703 (BJH) (Bankr. N.D. Tex. Feb. 17, 2008) [Docket 

No. 75]; In re HomeBanc Mortgage Corp., Case No. 07-11079 (KJC) (Bankr. D. Del. Aug. 14, 
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2007); In re American Home Mortgage Holdings, Inc., Case No. 07-11047 (CSS) (Bankr. D. 

Del. Aug. 7, 2007). 

39. Based on the foregoing, the Debtors submit that the relief requested herein is 

necessary and appropriate, is in the best interests of their estates and all other interested parties, 

and should be granted in all respects. 

40. The Debtors further submit that because the relief requested in this Motion is 

necessary to avoid immediate and irreparable harm to the Debtors for the reasons set forth 

herein, Bankruptcy Rule 6003 has been satisfied. 

41. To successfully implement the foregoing, the Debtors seek a waiver of the notice 

requirements under Bankruptcy Rule 6004(a) and the ten-day stay under Bankruptcy Rule 

6004(h). 

Notice 

42. No trustee, examiner or statutory creditors' committee has been appointed in these 

chapter 11 cases. Notice of this Motion has been provided to: (i) the United States Trustee for 

the Western District of Texas; (ii) the Debtors' thirty (30) largest creditors (on a consolidated 

basis); (iii) counsel to the Debtors' Lenders; (iv) counsel to the Debtors' proposed postpetition 

lenders; and (v) the Banks (collectively, the "Notice Parties"). The Debtors submit that no other 

or further notice need be provided. 
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WHEREFORE, the Debtors respectfully request that the Court grant the relief 

requested herein and such other and further relief as it deems just and proper. 

Dated: -----
Austin, Texas 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

---------------------------------------------------------------][ 
In re Chapter 11 

DEBTORS, et. aL, Case No. __ () 
Debtors. Joint Administration 

Requested 

---------------------------------------------------------------][ 

DEBTORS' MOTION PURSUANT TO SECTIONS 105(a), 362(d), 363(b), AND 503(b)(l) 
OF THE BANKRUPTCY CODE AND BANKRUPTCY RULES 6003 AND 6004 

FOR AUTHORIZATION TO HONOR PREPETITION 
OBLIGATIONS TO CUSTOMERS AND OTHERWISE CONTINUE 

CUSTOMER PROGRAMS IN THE ORDINARY COURSE OF BUSINESS 

TO THE HONORABLE UNITED STATES BANKRUPTCY JUDGE: 

Debtors ("Debtors"), and their affiliated debtors as debtors and debtors in 

possession (collectively, the "Debtors"), 1 respectfully represent: 

Background 

1. On the date hereof (the "Commencement Date"), each of the Debtors filed 

a voluntary case under chapter 11 of title 11 of the United States Code (the "Bankruptcy Code"). 

The Debtors are authorized to continue operating their businesses and managing their properties 

as debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. A 

motion seeking joint administration of the Debtors' chapter 11 cases pursuant to Rule 1015(b) of 

the Federal Rules of Bankruptcy Procedure (the "Bankruptcy Rules") is currently pending before 

this Court. 

Jurisdiction and Venue 

1 A list of the Debtors in these chapter 11 cases, along with the last four digits of each Debtor's federal tax 
identification number, is attached hereto as Exhibit A. 
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2. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. 

§§ 157 and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b). Venue is proper 

before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

[Debtors' Business] 

3. 

Relief Requested 

4. Prior to the Commencement Date, in the ordinary course of business and as 

is customary in the real estate development business, the Debtors instituted and engaged in certain 

activities to develop and sustain a positive reputation and relationship with their customers. To 

that end, the Debtors implemented various customer programs and policies (collectively, the 

"Customer Programs") designed to ensure customer satisfaction, drive sales, meet competitive 

pressures, develop and sustain customer relationships and loyalty, improve profitability, and 

generate goodwill for the Debtors and their products and services. The Debtors hereby request, 

pursuant to sections 105(a), 362(d), 363(b), and 503(b)(1) ofthe Bankruptcy Code, authorization 

to continue their Customer Programs in the ordinary course of business and to perform and honor, 

at the Debtors' sole discretion, their prepetition obligations thereunder. 

The Customer Programs 

5. The Customer Programs are integral to the Debtors' efforts to stabilize their 

businesses, restore vitality, and ultimately deliver the most value to all stakeholders in the 

Debtors' chapter 11 cases. The Debtors believe that they must promptly assure customers of their 

continued ability to satisfy prepetition and postpetition obligations under the Customer Programs 

to maintain their valuable customer base, and myriad other important benefits derived therefrom, 

following the commencement of these chapter 11 cases. The Debtors' Customer Programs are 
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summarized below. 

A. The Sales Deposit Program 

6. [Various Debtor entities.] 

B. Golf Club Membership Deposit Refund Programs 

7. The River Country Club, LLC and May River Golf Club, LLC operate two 

private golf clubs located in Georgia and South Carolina (the "Golf Clubs"). Prior to the 

Commencement Date, The River Country Club, LLC, and May River Golf Club, LLC 

implemented a membership deposit refund program (as further described herein, the 

"Membership Deposit Refund Program") designed to ensure customer satisfaction, drive 

membership sales, meet competitive pressures, develop and sustain relationships and loyalty, and 

generate goodwill for the Golf Clubs. 

8. Each person or entity who desires to become a member of one of the Golf 

Clubs is required to pay a refundable membership deposit (the "Membership Deposit"),2 in 

addition to monthly dues and other fees associated with a Golf Club membership. Membership 

Deposits today range from $ to $ __ _ 

9. Pursuant to the Golf Club's membership agreement and plan, members 

who have paid their Membership Deposits are eligible to receive a full refund, without interest, if 

(a) the member remains a member of a Golf Club for thirty or more years and elects to resign 

their membership or (b) the member elects to resign from the Golf Club prior to thirty years of 

membership and the membership is resold in accordance with the following procedures.3 If a 

2 Membership Deposits are either paid as a one-time payment or on an installment basis. 

3 Following resignation, each resigned member is required to pay monthly dues until the earlier of 
(i) the last day of the twelfth month following the date in which the Gold Club received notice of the member's 
resignation, (ii) the membership is resold, or (iii) the Golf Club determines to terminate such use. 
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member resigns prior to the expiration of the thirty-year period, the member is placed on a 

resignation waiting list (the "Waiting List"). Membership Deposits are then refunded for every 

four4 memberships sold by the Golf Club on a first-resigned basis, unless the resigning member is 

a resident of the Golf Club community selling their residence and arranges for the buyer of their 

residence to acquire the membership within ten (10) days after the closing of the residential 

property sale. Thus, a resigned member typically is only entitled to a Membership Deposit refund 

after a Golf Club has signed up four new members. Currently, 20 members are on the Waiting 

List. The Debtors estimate that there is approximately $ ___ of outstanding deposits in 

connection with the Membership Deposit Refund Program and seek authority to continue to 

refund such deposits in accordance with the terms of the governing agreements. 

C. The Commercial Deposit Program 

10. The Debtors, as a landlord, leases various commercial properties. In 

connection with the lease of these properties, the Debtors' tenants provide the Debtors with 

advance payments or deposits, including security deposits and advance rent deposits (the 

"Commercial Deposit Program"). These types of deposits are common in the landlord-tenant 

industry. Such deposits and advance rent payments are subject to refund provisions found in the 

applicable agreements. As of the Commencement Date, the Debtors estimate that there is 

approximately $ of outstanding deposits in connection with the Commercial Deposit 

Program, and seek authority to continue to apply and refund such deposits in accordance with the 

terms of the governing agreements. 

4 This number is subject to change at the discretion of the Debtors. 
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D. The Timber Deposit Program 

11. The Debtors develop various residential and commercial properties for 

sale. In connection with the development and sale of these properties, timber companies remit 

deposits (the "Timber Deposits") to the Debtors to obtain the right to clear lumber off of the land 

being developed (the "Timber Deposits Program"). These types of deposits are common in the 

Debtors' industry. Pursuant to the terms of the applicable agreements, the Timber Deposits are 

fully refundable and/or applied to obligations under the applicable agreement so long as the 

timber company complies with the other terms of the applicable agreement. As of the 

Commencement Date, the Debtors estimate that there is approximately $ ___ outstanding 

deposits in connection with the Timber Deposits Program and seek authority to continue to apply 

and refund such deposits in accordance with the applicable agreements. 

E. The Builder Deposit Program 

12. Certain Debtors develop various residential communities (the "Residential 

Developers"). 5 In connection with the development and sale of these properties, builders remit 

deposits ("Builder Deposits") to various homeowner associations in connection with the right to 

build in these communities (the "Builder Deposit Program"). Home Builder Deposits are 

common in the real estate development industry. These Builder Deposits are paid to, and held by, 

the Residential Developers, but are paid for the benefit of non-Debtor homeowner associations 

affiliated with the Residential Developers' developments. Pursuant to the terms of the applicable 

agreements, the Builder Deposits are fully refundable if the builder complies with the applicable 

building restrictions and guidelines. As of the Commencement Date, the Debtors estimate that 

5 The Residential Developers referenced herein are Debtors, Debtors Communities N.C., LLC, Stone Water Bay 
Properties, LLC, The Point on Norman, LLC, The Farms LLC, Falls Cove Development, LLC, Sugarloaf Properties, 
LLC, Debtors River, LLC, The Sanctuary at Lake Wylie, LLC, Chapel Cove at Glengate, LLC, Springfield Debtors, 
LLC, and Hidden Lake Debtors, LLC. 
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there is approximately $ ___ outstanding deposits in connection with the Builder Deposit 

Program and seek authority to continue to apply and refund such deposits in accordance with the 

applicable agreements. 

F. The Inn at Palmetto Bluff Deposit Program 

13. Palmetto Bluff Lodge, LLC (the "Lodge") owns and operates a resort 

property known as The Inn at Palmetto Bluff. In connection therewith, the Lodge's customers 

remit deposits to the Lodge when making room and catering reservations (the "Palmetto Bluff 

Room Program"). These types of deposits are common in the hotel industry. Pursuant to the 

Lodge's policies, in the event a customer cancels a reservation, such deposits are fully refundable 

or may be applied to future reservations, pursuant to the terms of the applicable agreement. As of 

the Commencement Date, the Debtors estimate that there is approximately $ ___ outstanding 

deposits in connection with the Palmetto Buff Room Program and seek authority to continue to 

apply and refund such deposits in accordance with the Debtors' policies. 

G. The Palmetto Bluff Spa Gift Certificate Program 

14. As noted above, the Lodge owns and operates a resort property known as 

The Inn at Palmetto Bluff. In connection therewith, certain of the Lodge's customers purchase 

gift certificates for use at an on-site spa (the "Palmetto Spa Gift Certificate Program"). These 

types of gift certificates are common in the spa industry. As of the Commencement Date, the 

Debtors estimate that there is approximately $ outstanding deposits in connection with the 

Palmetto Buff Spa Gift Certificate Program and seek authority to continue apply such gift 

certificates in accordance with their terms. 
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H. The Palmetto Bluff House Rental Program 

15. The Lodge also serves as a property manager for the rental of homes owned 

by third parties in the associated development (the "Home Rental Program"). Customers renting 

these homes provide the Debtors with deposits (the "Home Rental Deposits"). These types of 

deposits are common in the rental industry. These deposits are fully refundable up until fourteen 

(14) days before each customer's arrival date. As of the Commencement Date, the Debtors 

estimate that there is approximately $ ___ outstanding in Home Rental Deposits and seek 

authority to continue apply and refund such deposits in accordance with the Debtors' policies. 

16. The Lodge also collects the rental fees from the customers renting these 

homes. The Lodge retains a portion of these fees on account of the property management services 

it provides the third party owners and remits the remaining fees to the third party owners (the 

"Rental Fees"). These types of fees are customary in the property management industry. As of 

the Commencement Date, the Debtors estimate that there is approximately $ outstanding 

in connection with the Rental Fees and seek authority to continue remit such fees to the third 

party home owners in accordance with the terms of the governing agreements. 

17. Also in connection with the rental of these homes, the third party owners 

provide the Lodge with deposits to be used by the Lodge for the maintenance of these homes (the 

"Maintenance Deposits"). These types of deposits are customary in the property management 

industry. Such deposits are also subject to refund provisions found in the applicable agreements. 

As of the Commencement Date, the Debtors estimate that there is approximately $ of 

outstanding Maintenance Deposits in connection with the Home Rental Program and seek 

authority to continue apply and refund such deposits in accordance with the terms of the 

governing agreements. 
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I. The Boat Slip Lease Program 

18. Debtors Communities SC, LLC, 1780, LLC, and Old Wildlife Club, LLC 

develop boat slips for lease. In connection with the development and lease of these boat slips, the 

Debtors' customers provide the Debtors with deposits (the "Boat Slip Lease Deposit Program"). 

These types of deposits are common in the Debtors' industry. These deposits are utilized for 

purposes determined by Debtors Communities SC, LLC, 1780, LLC, and Old Wildlife Club, 

LLC, in their sole discretion and ultimately applied to the purchase prices of the boatslips being 

leased. Such deposits are also subject to refund provisions found in the applicable agreements. 

As of the Commencement Date, the Debtors estimate that there is approximately$ __ _ 

outstanding deposits in connection with the Boat Slip Lease Deposit Program and seek authority 

to continue to apply and refund such deposits in accordance with the terms of the governing 

agreements. 

J. The YMCA Program 

19. Falls Cove Development, LLC ("Falls Cove") developed a residential 

community located in North Carolina. As part of the development, Falls Cove was obligated to 

provide certain amenities in the development for the benefit ofthe residents; however, the 

construction of such amenities has not yet been completed. In lieu thereof, Falls Cove agreed to 

provide the residents with YMCA memberships (the "YMCA Memberships"). The residents 

either (i) apply and pay for their YMCA memberships and then submit requests for 

reimbursements to Falls Cove or (ii) apply for their YMCA memberships and then Falls Cove 

pays the YMCA directly (the "YMCA Program"). The Debtors estimate that they pay 

approximately$ per year on account ofthe YMCA Memberships. As of the 
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Commencement Date the Debtors estimate that there is approximately $ ___ outstanding in 

connection with the YMCA Program, and seek authority to continue the YMCA Program. 

Ample Cause and Support Exists to Authorize 
the Debtors to Continue Their Customer Programs 

20. The Debtors believe that the continuation of the Customer Programs 

constitutes "ordinary course of business" practices, and, therefore, does not require court 

approval. However, out of an abundance of caution, the Debtors seek authorization, but not 

direction, pursuant to sections 105(a), 362(a), 363(b), and 503(b)(1) of the Bankruptcy Code to 

continue, renew, replace, implement, modify, and/or terminate the Customer Programs as they 

deem appropriate, and to honor their undisputed prepetition obligations in respect thereof, in the 

ordinary course of business, without interruption, in accordance with prepetition practices. 

21. Sections 1107 (a) and 1108 of the Bankruptcy Code authorize a debtor in 

possession to continue to operate its business. 11 U.S.C. §§ 1107(a), 1108. Pursuant to section 

503(b)(1) of the Bankruptcy Code, a debtor may incur, and the court, after notice and a hearing, 

shall allow as administrative expenses, among other things, "the actual, necessary costs and 

expenses of preserving the estate." !d. § 503(b)(1). In addition, pursuant to section 363(b) of the 

Bankruptcy Code, a debtor may, in the exercise of its sound business judgment and after notice 

and a hearing, use property of the estate outside of the ordinary course ofbusiness. Id § 363(b). 

The Debtors believe the use of estate funds to continue the Customer Programs is a necessary cost 

of preserving the Debtors' estates. Honoring the Customer Programs will enable the Debtors to 

retain, maintain, and create valuable relationships which, in turn, will help strengthen the Debtors' 

businesses and prospects for a successful reorganization. 

22. Furthermore, to supplement the explicit powers described above, section 

105(a) of the Bankruptcy Code empowers the Court to "issue any order, process, or judgment that 
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is necessary or appropriate to carry out the provisions of this title." Id. § 105(a). A bankruptcy 

court's use of its equitable powers to "authorize the payment of prepetition debt when such 

payment is needed to facilitate the rehabilitation of the debtor is not a novel concept." In re 

Ionosphere Clubs, Inc., 98 B.R. 174, 175 (Bankr. S.D.N.Y. 1989). "Under 11 U.S.C. § 105, the 

court can permit pre-plan payment of a pre-petition obligation when essential to the continued 

operation of the debtor." In re NVR L.P., 147 B.R. 126, 127 (Bankr. E.D. Va. 1992) (citing 

Ionosphere Clubs, 98 B.R. at 177). The Debtors strongly believe that the honoring of prepetition 

obligations under the Customer Programs, and the continuation thereof, is imperative to the 

ongoing operations and viability of the Debtors. 

23. The "doctrine of necessity" functions in a chapter 11 case as a mechanism 

by which the bankruptcy court can exercise its equitable power to allow payment of critical 

prepetition claims not explicitly authorized by the Bankruptcy Code and further supports the relief 

requested herein. See In re Lehigh & New England Ry. Co., 657 F.2d 570, 581 (3d Cir. 1981) 

(holding that a court may authorize payment of prepetition claims if such payment is essential to 

continued operation of the debtor); Ionosphere Clubs, 98 B.R. at 176 (authorizing the payment of 

pre-petition claims while noting that ''judicial power to authorize a debtor in a reorganization case 

to pay prepetition claims where such payment is essential to the continued operation of the 

debtor."). The rationale for the "doctrine of necessity" is consistent with the paramount goal of 

chapter 11- "facilitating the continued operation and rehabilitation of the debtor .... " Ionosphere 

Clubs, 98 B.R. at 176. 

24. Moreover, the Court has the power to lift the automatic stay to allow the 

Debtors to honor their customers' deposits pursuant to the terms of the respective contracts or 

customary practice. The automatic stay prevents a creditor from setting off a debt that arose prior 
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to the commencement date against any claim against the Debtor. 11 U.S.C. § 362(a)(7). 

However, pursuant to section 362( d), the Court has the power to lift the automatic stay for cause 

shown. The Debtors believe sufficient cause exists for the Court to lift the stay to allow the 

Debtors honor their customers' deposits in accordance with the terms of the Debtors' various 

Customer Programs. Accordingly, pursuant to sections 105(a), 362(d), and 363(b) ofthe 

Bankruptcy Code, this Court is empowered to grant the relief requested herein. 

25. The prepetition obligations owed by the Debtors to their customers further 

qualify for postpetition payment because if the Debtors do not honor their obligations, the 

Debtors' goodwill and going concern value will be severely and irreparably harmed. See In re 

CoServ, L.L.C., 273 B.R. 487, 497 (Bankr. N.D. Tex. 2002) (noting that one example where the 

debtor-in-possession can only fulfill its fiduciary duty by preplan satisfaction of a prepetition 

claim are "prepetition warranty or refund claims of consumer customer which, if not honored, 

could so harm the debtor's good will as to destroy its going concern value"); In re Equalnet 

Commc 'ns Corp., 258 B.R. 368, 370 (Bankr. S.D. Tex. 2000) (holding that "such a failure to pay 

and its consequent loss of customer base would impair value of the business on either a going 

concern or liquidation basis"). 

26. The continuity, viability, and revitalization of the Debtors' businesses are 

dependent on the development and maintenance of the loyalty of their customers. Customers are 

the keystone to the Debtors' businesses and success. It is essential to the Debtors' businesses that 

the Debtors be permitted to continue the Customer Programs and honor the prepetition obligations 

relating to deposits thereunder. If the Debtors are unable to do so, their operations, and 

corresponding prospects for a successful reorganization, will be immediately and irreparably 

harmed. 
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27. Further, if the Debtors were not permitted to honor their customers' 

deposits pursuant to the terms of the respective contracts or customary practice, it would have a 

deleterious effect on the Debtors' relationships to existing clients and the prospect of obtaining 

future customers. Present customers would not likely continue to do business with the Debtors, 

future customers would also be less likely to enter into contractual relationships with the Debtors, 

fearful that the Debtors may ultimately fail to honor these industry-common deposit Customer 

Programs. Therefore, there is a serious need for the Debtors to be permitted to honor the 

prepetition Customer Programs in order to maintain their existing client base and preserve their 

goodwill on a going-forward basis. 

28. The Debtors' ability to continue the Customer Programs, which have 

proven beneficial, is necessary to reassure customers of the ongoing viability of the Debtors, 

preserve goodwill, and maintain critical business relationships. The Debtors submit that the 

resulting benefit of continued customer satisfaction during the pendency of these chapter 11 cases 

will far exceed the cost of such Customer Programs. Further, the Debtors expect to have 

sufficient resources available to maintain their Customer Programs, to the extent described herein. 

Considering the potential for loss of competitiveness, goodwill, and relationships, absent the relief 

requested herein, and the resulting negative impact on the Debtors' businesses and reorganization 

efforts, the Debtors submit that the request for authorization to continue the Customer Programs 

in the ordinary course of business and to perform and honor the prepetition obligations 

thereunder, as the Debtors deem appropriate in their sole business judgment, without further 

application to the Court, is in the best interest of the Debtors, their estates, and their creditors, and 

should be approved in all respects. 
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29. Courts have granted relief similar to that requested herein in other cases 

where retaining the loyalty and patronage of customers was critical to a successful chapter 11 

reorganization. See, e.g., In re Pilgrim's Pride Corp., 08-45664 (DML) (Bankr. N.D. Tex. Dec. 

3, 2008); In re Keys Fitness Prods., L.P., Case No. 08-31790 (HDH) (Bankr. N.D. Tex. Apr. 18, 

2008); see also In re Kimball Hill, Inc., Case No. 08-10095 (SPS) (Bankr. N.D. Ill. April25, 

2008); In re Bombay Co., Inc., Case No. 07-44084 (DML) (Bankr. N.D. Tex. Sept. 20, 2008); In 

re Steve & Barry's Manhattan LLC, et al., Case No. 08-12579 (ALG) (Bankr. S.D.N.Y. July 10, 

2008); In re Sharper Image Corp., Case No. 08-10322 (KG) (Bankr. D. Del. Feb. 20, 2008); In re 

TOUSA, Inc., 08-10928 (Bankr. S.D. Fla. Jan. 31, 2008); In reNew York Racing Association, Inc., 

06-12618 (JMP) (Bankr. S.D.N.Y. Nov. 3, 2006).6 

Request for Authority for Banks to Honor and Pay Checks 
Issued and Electronic Funds Transferred on Account of Customer Programs 

30. The Debtors further request that the Court authorize and direct all 

applicable banks and other financial institutions to receive, process, honor and pay any and all 

checks drawn or electronic funds transferred to pay the Customer Programs, whether such checks 

were presented prior to or after the Commencement Date; provided, however, that such checks or 

electronic transfers are identified by the Debtors as relating directly to the authorized payment of 

the Customer Program claims. The Debtors also seek authority to issue new postpetition checks, 

or effect new electronic fund transfers, on account of such claims to replace any prepetition 

checks or electronic fund transfer requests that may be dishonored or rejected as a result of the 

commencement of the Debtors' chapter 11 cases. 

6 Because of the voluminous nature of the unreported decisions cited herein, they are not attached to this Motion. 
Copies of these orders are available upon request of the Debtors' counsel. 
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The Requested Relief Satisfies Bankruptcy Rule 6003 

31. The Debtors submit the facts cited herein and in the Declaration of Kevin 

H. Lambert in Support of the Debtors' Chapter 11 Petitions and First Day Motions, filed 

contemporaneously herewith, illustrate that the authority requested is necessary to avoid 

immediate and irreparable harm to the Debtors and their estates. Based on the foregoing, 

Bankruptcy Rule 6003 has been satisfied. 

Waiver of Bankruptcy Rules 6004(a) and (h) 

32. To implement the foregoing successfully, the Debtors seek a waiver of the 

notice requirements under Bankruptcy Rule 6004(a) and the ten-day stay of an order authorizing 

the use, sale, or lease of property under Bankruptcy Rule 6004(h). 

Reservation of Rights 

33. Nothing contained herein is intended or shall be construed as (i) an 

admission as to the validity of any claim against the Debtors, (ii) a waiver of the Debtors' or any 

party in interest's rights to dispute any claim, or (iii) an approval or assumption of any agreement, 

contract, program, policy or lease under section 365 of the Bankruptcy Code. Likewise, if this 

Court grants the relief sought herein, any payment made pursuant to the Court's order is not 

intended and should not be construed as an admission to the validity of any claim or a waiver of 

the Debtors' rights to dispute such claim subsequently. Finally, the relief requested herein shall 

not oblige the Debtors to accept any services, to accept the shipment of goods, or prevent the 

Debtors from returning or rejecting goods. 

Notice 

34. No trustee, examiner or statutory creditors' committee has been appointed 

in these chapter 11 cases. Notice of this Motion has been provided to: (i) the United States 

Trustee for the Western District of Texas; (ii) the Debtors' thirty (30) largest creditors (on a 
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consolidated basis); and (iii) counsel to the Debtors' proposed postpetition lenders (collectively, 

the ''Notice Parties"). The Debtors submit that no other or further notice need be provided. 

WHEREFORE, the Debtors respectfully request that the Court grant the relief 

requested herein and such other and further relief as it deems just and proper. 

Dated: ------
Austin, Texas 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

---------------------------------------------------------------][ 
In re Chapter 11 

DEBTORS, et. al., Case No. __ () 

Debtors. 

---------------------------------------------------------------][ 

Joint Administration 
Requested 

DEBTORS' MOTION FOR INTERIM AND FINAL ORDERS 
AUTHORIZING (I) DEBTORS TO INCUR POST -PETITION SECURED 

INDEBTEDNESS; (II) GRANTING SECURITY INTERESTS AND 
SUPERPRIORITY CLAIMS 

PURSUANT TO SECTIONS 105(a), 364(c) AND (d) OF THE 
BANKRUPTCY CODE; (III) GRANTING ADEQUATE PROTECTION 

TO THE PREPETITION SECURED LENDERS; 
(IV) AUTHORIZING THE DEBTORS TO USE CASH 

COLLATERAL; (V) MODIFYING THE AUTOMATIC STAY; 
AND (VI) SCHEDULING FINAL HEARING ON MOTION 

PURSUANT TO BANKRUPTCY RULES 2002. 4001 AND 9014 

TO THE HONORABLE UNITED STATES BANKRUPTCY JUDGE: 

Debtors ("Debtors"), and their affiliated debtors as debtors and debtors in 

possession (collectively, the "Debtors"), 1 respectfully represent: 

SUMMARY OF RELIEF REQUESTED2 

1. By this motion (the "Motion"), the Debtors (as indicated herein below) 

request, pursuant to sections 105, 361, 362, 363(c), 364(d) and 507 of entry of chapter 11 of title 

1 A list of the Debtors in these chapter 11 cases, along with the last four digits of each Debtor's federal tax 
identification number, is attached hereto as Exhibit "A". A list of those Debtors that are party to the prepetition 
Credit Agreement (as defmed below) (the "Prepetition Debtor Credit Parties"), is attached hereto as Exhibit "B" and 
a list ofthose Debtors (defined below as the "Loan Parties") that are to be parties to the DIP Credit Agreement (as 
defined below), is attached hereto as Exhibit "C". 

2 All capitalized terms used herein by not otherwise defined shall have the meanings ascribed to them in the DIP 
Credit Agreement. 
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11 of the United States Code (the "Bankruptcy Code") and Rules 4001 and 9014 of the Federal 

Rules of Bankruptcy Procedure (the "Bankruptcy Rules"), entry of the proposed interim order 

(the "Interim Order") and the proposed final order (the "Final Order," and together with the 

Interim Order, the "DIP Orders") (1) authorizing certain Debtors3 to incur post-petition debt in 

the total aggregate principal amount of $110,000,000, plus accrued interest, with priority over 

administrative expenses and secured by first-priority liens on substantially all of the Debtors' 

property, consisting of (a) the aggregate principal amount of up to $35,000,000 to be incurred on 

an interim basis in (the "Interim DIP Loan") and (b) an additional aggregate committed principal 

amount of up to $75,000,000 to be incurred on a final basis, (2) granting security interest and 

superpriority claims pursuant to sections 105(a), 364(c) and( d) of the Bankruptcy Code, (3) 

granting adequate protection of the interests of the Prepetition Secured Lenders (as defined 

below), whose liens and security interests are being primed by the DIP Liens and whose cash 

collateral and prepetition collateral may be used, sold or leased by certain Debtors4 by granting 

superpriority claims, replacement liens and payment of certain costs and expenses, ( 4) 

authorizing Borrower to use cash collateral for working capital and general corporate purposes; 

(collectively, the "Financing Arrangement"), and (5) modifying the automatic stay, to the extent 

applicable, and (6) scheduling the final hearing on this motion ("Final Hearing"). Pending the 

Final Hearing, the Financing Arrangement will be implemented on an interim basis pursuant to 

the terms ofthe proposed Interim Order and Postpetition Credit Agreement (the "DIP Credit 

Agreement"), by and among the Debtors, as borrower and debtor and debtor in possession, the 

Debtors, as a guarantor and debtor and debtor in possession, certain of the Subsidiary Guarantors 

3 See Exhibit "C". 

4 See Exhibit "B". 
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(as defined below) and the DIP Lenders (as defined below). Copies of the DIP Credit 

Agreement (in substantially final form) and proposed Interim Order are attached as Exhibits "D" 

and "E", respectively. 

2. In accordance with Bankruptcy Rule 4001, a summary5 of the material 

provisions of the DIP Credit Agreement is set forth below: 

(i) DIP Loan Borrower: the Debtors, as debtor in possession 
(the "Borrower"). 

(ii) Guarantors: Debtors Holdings, the parent of the Debtors, and certain of 
the direct and indirect subsidiaries of the Debtors appearing on Exhibit 
"C", which are debtors in possession (the "Subsidiary Guarantors," 
collectively with the Borrower and Holdings, the "Loan Parties"). 

(iii) DIP Loan Lender: Certain of the banks, financial institutions and other 
entities party to the Prepetition Credit Agreement (as defined below) who 
are lenders thereunder (collectively, the "DIP Lenders"). 

(iv) DIP Agent: Bank of America, N.A., as administrative agent and collateral 
agent (the "DIP Agent"). 

(v) Co-Agent: Five Mile Capital Partners, LLC and Wachovia Bank, National 
Association. 

(vi) DIP Commitment: A credit facility in an aggregate principal amount of 
$110,000,000 (the "DIP Commitment"), comprised of(a) a delayed-draw 
term loan in the aggregate amount of $30,000,000, and (b) a revolving line 
of credit for loans and letters of credit in an amount not to exceed 
$80,000,000 for revolving advances to the Borrower ("Revolver 
Advances"), and a $20,000,000 letter of credit sublimit, Interim Revolver 
Advance not to exceed $35,000,000 or such amount as approved by this 
Court in the Interim Order and acceptable to the DIP Agent and the DIP 
Lenders, during the period from the Closing Date (as defined below) 
through the date of the entry of the Final Order. The remainder of the DIP 
Commitment will be available after the entry of the Final Order. 

(vii) Closing Date: The Closing Date will occur promptly, but not later than 
five (5) days after the entry of the Interim Financing Order (the "Closing 

5 To the extent anything in this Motion is inconsistent with the proposed Interim Order and DIP Credit Agreement, 
annexed hereto, the proposed Interim Order and DIP Credit Agreement shall control. For the purposes of this 
summary, any capitalized terms not otherwise defined herein, shall have the meanings ascribed thereto in the DIP 
Credit Agreement. 
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Date"). 

DIP Credit Agreement, Section 1.01, definition of "Closing Date." 

(viii) Maturity Date: 365 days after the Commencement Date (the "Maturity 
Date"); subject to extension for up to an additional 90 days at the election 
of the Borrower and with the approval of the Super Majority Lenders. 

DIP Credit Agreement, Section 1.01, definition of "Maturity Date." 

(ix) Termination Date: The DIP Commitment shall terminate (the 
"Termination Date") on the earliest to occur of the (a) Maturity Date; (b) 
the date upon which any plan of reorganization or liquidation becomes 
effective in any one of the Debtors' cases, or (iii) acceleration of the loans 
and termination of the DIP Loan Commitment in accordance with the DIP 
Credit Agreement; provided, however, the Maturity Date may shall be 
subject to extension as described in clause (viii) above. 

DIP Credit Agreement, Section 1.01, definition of "Maturity Date" and 
Section 5.03. 

(x) Availability and Term: From the entry of the Interim Order until the 
Termination Date. 

(xi) Interest Rate: One month LIBOR plus 10%, with a LIBOR Floor of 
3.50% or Base Rate plus 10%, payable monthly in arrears. 

DIP Credit Agreement Section 2.07. 

(xii) Collateral: All obligations of the Loan Parties to the DIP Lenders in 
respect of the DIP Credit, including, without limitation, all accrued 
interest, costs, fees and expenses (the "DIP Obligations"), shall be secured 
by: 
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(a) First priority security interest in and liens on all of the Debtors' 
property, subject to permitted liens (the "First Lien DIP 
Collateral" but excluding the Excluded Assets (as defined 
below)). The following are "Excluded Assets": (i) customer 
deposits and other third party funds held by the Debtors in 
escrow (it being understood and agreed that the Debtors' 
respective interests in such deposits or funds shall not 
constitute Excluded Assets) and products and proceeds thereof; 
and (ii) for purposes of the Interim Order, claims and causes of 
action under sections 502(d), 545 and 547-550 of the 
Bankruptcy Code. 

(b) The DIP Agent, for the ratable benefit of the DIP Lenders, is 
also granted, a valid, binding, continuing, enforceable, fully-
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perfected first priority senior priming lien upon, and security 
interest (the "DIP Priming Liens") in all Prepetition Collateral 
(as defined below) including the Cash Collateral (the "DIP 
Priming Lien Collateral", and, together with the First Lien DIP 
Collateral, the "DIP Collateral"). The DIP Priming Liens on 
the Prepetition Collateral are senior in all respects to the 
security interests in, and liens on, the Prepetition Collateral of 
the agent party to the Credit Agreement (the "Prepetition Bank 
Agent") and the lenders party to the Credit Agreement, but will 
not be senior to any valid, perfected and unavoidable liens or 
other encumbrances, if any, on such property existing 
immediately prior to the Commencement Date and senior to 
the liens in favor of the Prepetition Bank Agent and the 
Prepetition Secured Lenders. (The First Lien DIP Collateral 
and the DIP Priming Lien Collateral are referred to as the 
"Postpetition Collateral" or the "Collateral"). 

DIP Credit Agreement Section 1.01, definition of"Collateral" and Section 9.01; 
Interim Order ,-r (7). 

(xiii) Carve-Out: An administrative expense carve-out (the "Carve-Out") for 
(a) professional fees of the Debtors and Creditors' Committee, to the 
extent incurred and outstanding prior to an Event of Default, provided for 
in the Agreed Budget, and allowed by the Bankruptcy Court, plus (b) 
$2,500,000, plus (c) an amount up to $50,000 for the reasonable fees and 
expenses of a chapter 7 trustee and any professional retained by such 
trustee (collectively, the "Professional Expense Cap") and U.S. Trustee 
fees pursuant to 28 U.S.C. Section 1930 (collectively, the "Carve-Out 
Amount"). The Carve-Out may include up to $75,000 expended by the 
Creditors' Committee to investigate liens of or claims against Prepetition 
Secured Lenders but does not include any amounts to challenge or assert 
claims against DIP Lenders or Prepetition Lenders. 

DIP Credit Agreement, Section 1.01, definition of "Carve-Out Expenses"; Interim 
Order ,-r (8). 

(xiv) Events of Default: Events of Default include customary provisions for the 
loans of this type including: 
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(a) failure by the Borrower to pay principal, interest or fees when 
due; 

(b) failure to observe or perform any covenant set forth in 
Sections 7.01, 7.02, 7.03, 7.05, 7.07, 710, 7.11, 7.13, 7.14, 
7.16, or 7.17, Article VIII or Section 9.23 of the DIP Credit 
Agreement; 
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(c) failure to observe or perform any other provision of the DIP 
Credit Agreement or of any other DIP Loan Document and 
subject to a 10 day grace period; 

(d) occurrence of a Change of Control; 

(e) failure of the Court to enter a Final Order acceptable to the DIP 
Lenders within 45 days of the entry of the Interim Order, or 
reversal, vacature or stay of the effectiveness of either the 
Interim Order or the Final Order; 

(f) the appointment of a Chapter 11 trustee, a responsible officer 
or examiner with expanded powers, or the conversion or 
dismissal of any of the Bankruptcy Cases; 

(g) failure of any Loan Party to comply in any material respect 
with any provision of the Final Order or the Interim Order, as 
applicable; 

(h) failure of Borrower to file an Acceptable Plan with the 
Bankruptcy Court within 240 days after the Petition Date, or a 
chapter 11 plan (other than an Acceptable Plan) is filed with 
the Bankruptcy Court by any ofthe Loan Parties (or by any 
other party with the support of any of the Loan Parties) that 
provides the DIP Lenders with any treatment with respect to 
the Obligations other than payment in full in cash on the 
effective date of such plan; 

(i) The sale, without the consent of the Administrative Agent, the 
Co-Agent, the L/C Issuer and the Required DIP Lenders, of all 
or substantially all of the assets of the Loan Parties through a 
sale under Section 363 ofthe Bankruptcy Code, though a 
confirmed plan of reorganization in the Bankruptcy Cases or 
otherwise, that does not provide for payment in full of the DIP 
Obligations and the termination of the Aggregate 
Commitments of the DIP Lenders; 

(j) Other customary Events of Default as set forth in Section 10.01 
of the DIP Credit Agreement. 

DIP Credit Agreement, Section 10.01. 

(xv) Adequate Protection: As adequate protection, the Prepetition Bank Agent, 
for itself and on behalf of the Prepetition Secured Lenders (as defined 
below) will receive as follows: 
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(a) replacement liens to secure the Prepetition Obligations on all of 
the assets of the Debtors comprising the Postpetition Collateral 
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and proceeds thereof and for any postpetition diminution in 
value of the Prepetition Collateral (each such replacement lien, 
a "Replacement Lien"). The Replacement Liens are 
subordinate only to 

(i) the DIP Liens; 

(ii) the Carve-Out Expenses; and 

(iii) Permitted Liens (permitted to have senior priority by the 
terms of the DIP Credit Agreement); 

(b) administrative claims under sections 503(b)(1), 507(a), and 
507(b) of the Bankruptcy Code for the amount by which 
adequate protection granted for any diminution of value of the 
Prepetition Secured Lenders' Cash Collateral from and after 
the Commencement Date or any other Prepetition Collateral 
proves to be inadequate. 

(c) payment, by the Debtors, to the Prepetition Bank Agent all of 
all actual and reasonable fees, costs and out-of-pocket expenses 
of the Prepetition Bank Agent and each of the Co-Agents, as 
leaders of an ad hoc steering committee of the Prepetition 
Secured Lenders, and Capstone Advisory Group, LLC, as 
financial advisor on behalf of the Prepetition Bank Agent; 

(d) right to termination of the Debtors' exclusive period under 
section 1121 of the Bankruptcy Code to file a plan of 
reorganization if the Debtors fail to file a bankruptcy plan 
within 180 days after the Commencement Date; provided that 
the "Required Lenders" as defined in the Prepetition Credit 
Agreement may elect to extend such 180-day period; and 

(e) a prohibition on the Debtors from seeking to grant any liens or 
security interest post-petition that are senior to or pari passu 
with the liens of the Prepetition Bank Agent and the Prepetition 
Secured Lenders in the Prepetition Collateral or the Collateral. 

Interim Order,-r,-r (11) and (12). 

(xvi) Fees: The following fees are payable: 
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(a) A commitment fee in an amount equal to 3.5% of the DIP Loan 
Commitment to the DIP Agent for the ratable account ofthe 
DIP Lenders in two installments. One shall be due upon the 
entry of the Interim Order and the balance due upon entry of 
the Final Order. 
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(b) A DIP Agent's fee as provided in the Fee Letter payable to the 
DIP Agent for its own use and benefit payable upon the entry 
of the Interim Order. 

(c) An unused availability fee as provided in the Fee Letter, 
payable monthly in arrears to the DIP Agent for the ratable 
account of the DIP Lenders. 

DIP Credit Agreement, Section 2.08; Interim (3) and (4). 

(xvii) Indemnification: the Debtors agree to indemnify the DIP Agent and the 
Co-Agents (and any sub-agent thereof), each DIP Lender and the L/C 
Issuer, and each Related Party of any of the foregoing Persons in 
connection with the DIP Loan Documents, and the collateral, as specified 
in Section 12.04(b) of the DIP Credit Agreement. 

DIP Credit Agreement, Section 12.04(b ). 

3. The provisions described in Bankruptcy Rule 4001(b)(1)(B)(i)-(iv) are set 

forth in the following sections of the Interim Order: 

(a) Name of Each Entity with Interest in Cash Collateral. Prepetition 
Secured Lenders. Interim Order.,-[ (a). 

(b) Purposes for Use ofthe Cash Collateral. For working capital purposes 
and general corporate needs. Interim Order.,-[.,-[ DG 7 (11 ). 

(c) The Material Terms, including Duration, of the Use of the Cash 
CollateraL Interim (1 ), (7), (11 ). 

(d) Liens, Cash Payments, or Other Adequate Protection to Be Provided to 
Each Entity with Interest in Cash Collateral. Interim (11) and 
(12). 

4. In addition, the provisions described in Bankruptcy Rule 4001(c)(1)(B)(i)-

(xi) are set out at the following sections of the DIP Credit Agreement and the Interim Order: 

(a) Grant of Priority or a Lien on Property of the Estate. DIP Credit 
Agreement Sections 9.01; Interim Order.,-[.,-[ (6) and (7). 

(b) Adequate Protection or Priority for a Claim that Arose before the 
Commencement of the Case. Interim Order.,-[.,-[ (11) and (12). 
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(c) Determination of the Validity, Enforceability, Priority, or Amount of a 
Claim that Arose before the Commencement of the Case. Interim Order 

H, (18). 

(d) Waiver or Modification of the Automatic Stay. DIP Credit Agreement 
Section 10.02(a); Interim (17)(a). 

(e) Waiver of Modification of Authority or Right to File a Plan, Seek and 
Extension of Time of Exclusivity, Request the Use of Cash Collateral or 
Request Authority to Obtain Credit. DIP Credit Agreement Section 7.15; 
Interim (12)(e) and (f). 

(f) Establishment of Deadlines for Filing a Plan of Reorganization. DIP 
Credit Agreement Section 7.15; Interim (12)(e). 

(f) Waiver or Modification of Applicability of Non-Bankruptcy Law 
Relating to the Perfection of a Lien on Property of the Estate, or on the 
Foreclosure or Other Enforcement of the Lien. Interim (10). 

(h) Release, Waiver, or Limitation on any Claim or Cause of Action 
Belonging to the Estate.Interim H(4), (18). 

(i) Indemnification of Any Entity. DIP Credit Agreement Section 12.04. 

(j) Release, Waiver or Limitation on Rights under Section 506(c). Interim 
(6), (9), (12)(b). 

(k) Liens Granted on Claims Arising Under Chapter 5 under Section 544 
only. Interim (7)(a) and (d). 

BACKGROUND 

5. On the date hereof (the "Commencement Date"), each of the Debtors filed 

a voluntary case under chapter 11 of title 11 of the United States Code (the "Bankruptcy Code"). 

The Debtors are authorized to continue operating their businesses and managing their properties 

as debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. A 

motion seeking joint administration of the Debtors' chapter 11 cases pursuant to Rule 1015(b) of 

the Federal Rules of Bankruptcy Procedure (the "Bankruptcy Rules") is currently pending before 

this Court. 
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JURISDICTION AND VENUE 

6. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. 

§§ 157 and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b). Venue is proper 

before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

DEBTOR'S BUSINESS 

7. The Debtors, which are headquartered in Charlotte, North Carolina, is a 

leading real estate development company that focuses on master-planned communities and 

commercial, industrial, and residential real estate primarily in the southeast, but also in other 

regions of the United States. In particular, the Debtors have properties located in Arizona, 

Florida, Georgia, North Carolina, South Carolina, Tennessee, Texas, and Virginia. Although the 

Debtors and its predecessors-in-interest have been in existence since 1969, Debtors Holdings 

was created in 2006. Debtors Holdings' equity interests are held 50% by Duke Energy 

Corporation ("Duke Energy") and 50% by certain private equity limited partnerships known as 

Morgan Stanley Real Estate Fund V U.S. and/or its affiliates ("Morgan Stanley"). Throughout 

its history, the Debtors and its predecessors have developed and sold over 20 million square feet 

of commercial and industrial projects, between 50 and 60 residential communities with a variety 

of features and amenities, and numerous other master-planned communities. 

8. Currently, the Debtors have four real estate divisions: residential, 

commercial, multifamily, and land management. The residential division (the "Residential 

Division") is the Debtors' largest division, comprising 54% of the Debtors' total gross asset 

value. The Residential Division includes 41 master-planned communities and 4 condominium 

projects totaling 53,404 acres of developed land. The commercial property division (the 

"Commercial Division") accounts for 19% of the Debtors' total gross asset value. The 

Commercial Division has 9 active projects, including office, industrial, and retail projects 
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currently under development, as well as 1,822 acres of commercially-zoned undeveloped land. 

The multifamily division (the "Multifamily Division") accounts for 6% of the Debtors' total 

gross asset value. The Multifamily Division includes 4 projects in various stages of development 

totaling 1,308 units and an additional195 acres of entitled, but undeveloped land. 

9. In the 1960s, Duke Energy acquired approximately 300,000 acres ofland 

in rural areas of North and South Carolina (the "Legacy Land"). Beginning in 1969, Duke 

Energy contributed the Legacy Land to the Debtors' predecessor-in-interest. Since 2006, the 

Legacy Land has been managed by the Debtors (the "Land Management Division"). As the 

value of the Legacy Land has increased over time, the Legacy Land has been sold in accordance 

with a long-term, structured disposition plan, whereby the proceeds from the sales of Legacy 

Land are invested in commercial property projects in urban areas (the "Legacy Land Sales 

Plan"). The combined proceeds from the Legacy Land Sales Plan and the Debtors' other real 

estate ventures have enabled the Debtors to fund and operate its various real estate divisions. 

The Land Management Division, which manages the Legacy Land, accounts for 21% of the 

Debtors' total gross asset value. 

10. The Debtors and its non-debtor affiliates are comprised of various joint 

ventures and wholly-owned subsidiaries that serve as holding companies, management 

companies, and project-level operating companies. The Debtors operate its business on an 

integrated basis with centralized administration, leasing, and management functions that enable it 

to achieve operating efficiencies and revenue enhancements that benefit the overall enterprise. 

In 2007, the Debtors acquired 100% control ofLandMar Group, LLC ("LandMar Group") and 

its subsidiaries. The LandMar Group represents a significant part of the Residential Division 

described above and maintains assets throughout Florida. 
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PREPETITION DEBT 

11. On or about September 7, 2006, certain of the Debtors entered into that 

certain Credit Agreement dated as of such date (the "Credit Agreement") by and among the 

Debtors, as borrower, Debtors Holdings, as parent guarantor, the other guarantors identified 

therein, the lenders party thereto (the "Prepetition Lenders") and the Prepetition Bank Agent. 

The Credit Agreement was amended by that certain First Amendment to Credit Agreement dated 

as of December 16, 2006, and that certain Second Amendment to Credit Agreement dated as of 

April 30, 2007. The Credit Agreement was amended and restated by that certain First Amended 

and Restated Credit Agreement, dated as of June 17, 2008 (as amended, restated, amended and 

restated, supplemented or otherwise modified from time to time, the "Prepetition Credit 

Agreement"), by and among the Debtors, as borrower, Debtors Holdings, the other guarantors 

identified therein, the lenders party thereto (the "Prepetition Lenders"), and Bank of America, 

N.A. ("Prepetition Agent" or "BOA"), as administrative agent and collateral agent. 

12. The Prepetition Credit Agreement provides for (i) a term loan facility (the 

"Term Loan Facility") in the principal amount of$1,225,000,000, (ii) a revolving credit facility 

(the "Revolving Credit Facility") in the principal amount of $300,000,000, which reduces to the 

principal amount of$275,000,000 after December 30, 2009, (iii) a swing line facility in the 

principal amount of $50,000,000 (which reduces borrowings available under the revolving credit 

facility), and (iv) a letter of credit facility (the "Letter of Credit Facility") in the principal amount 

of$150,000,000 (which reduces borrowings available under the revolving credit commitment). 

Obligations arising under the Prepetition Credit Agreement are direct obligations of the Debtors. 

Certain interest hedge obligations of the Debtors also constitute "obligations" under the 

Prepetition Credit Agreement and the holders of such obligations together with the Prepetition 

Lenders are collectively referred to as the "Prepetition Secured Lenders". These direct 
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obligations are guaranteed (the "Guaranty") by (i) Debtors Holdings and (ii) most of the 

additional Debtors, pursuant to the terms of(A) the Prepetition Credit Agreement, (B) that 

certain Amended and Restated Joinder Agreement, dated as of June 17, 2008, by and between 

the entities party thereto and BOA, and (C) that certain Joinder Agreement, dated as of July 25, 

2008, by and between the entities party thereto and BOA (the Joinder Agreements in (B) through 

(C), collectively, the "Joinder Agreements"). 

13. Certain of the Debtors (the "Pledgors") also entered into a pledge 

agreement, dated as of September 7, 2006 (as supplemented by the Joinder Agreements, the 

"Pledge Agreement"), by and between the Pledgors and BOA pursuant to which they pledged 

100% of the capital stock of substantially all their domestic subsidiaries with certain exceptions. 6 

In addition, certain of the Debtors granted mortgages or deeds of trust on their real properties, 

except for (x) real property constituting qualified Legacy Land to the extent that the value of 

such real property is less than or equal to $500,000, or (y) any real property that, as of the closing 

date, was encumbered with non-recourse, project-level debt or security interests that prohibited 

the execution, delivery and recording of such mortgage instruments. The Debtors also entered 

into that certain Account, Security, Pledge, Assignment, and Control Agreement, dated as of 

August 24, 2007, pursuant to which the Debtors granted to BOA control over and a security 

interest in all deposit accounts opened by the Debtors with BOA. 

14. The aggregate principal amount of indebtedness owing under the 

Prepetition Credit Agreement as ofthe Commencement Date is approximately $1,491,128,277 

(excluding obligations arising under hedging obligations and outstanding and undrawn letters of 

6 The Pledgors, include: Debtors; Debtors Holdings; CL T Development, LLC; Debtors Potomac Yard, LLC; 
Debtors Twin Creeks, LLC; Debtors/Arizona, LLC; Palmetto Bluff Development, LLC; Palmetto Bluff Investments, 
LLC; Twin Creeks Management, LLC; Twin Creeks Property, Ltd.; LandMar Group, LLC; Hawk's Haven Joint 
Development, LLC; and Hawk's Haven Sponsor, LLC. 
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credit). 

PROPERTY-LEVEL DEBT 

15. Approximately 10 of the Debtors also have secured property-level debt in 

the form of construction loans, mortgage loans, and seller-financed loans. As of the 

Commencement Date, there is $89,110,601 in outstanding property-level debt. 

FINANCIALS 

16. As of the Commencement Date, the Debtors, as a whole, reported 

approximately $2.2 billion7 in total assets and approximately $1.9 billion in total liabilities, 

including $297,244,484 outstanding under the Revolving Credit Facility (including outstanding 

letters of credit) and $1,197,000,000 outstanding under the Term Loan Facility. For 2008, the 

Debtors reported consolidated revenue of approximately $3 73 million. The Debtors employ 24 7 

people. Additional information regarding the Debtors' business, capital structure, and the 

circumstances leading to these chapter 11 cases is contained in the declaration of Kevin H. 

Lambert, Chief Financial Officer of the Debtors filed concurrently herewith (the "Declaration"). 

The Debtors' Proposed Postpetition Financing Arrangement 

17. As described above and in more detail in the Declaration of Kevin H. 

Lambert in Support of the Debtors' Chapter 11 Petitions and First Day Motions, prior to the 

Commencement Date, the Debtors financed their operations with cash from operating activities 

and a variety of financing arrangements, including loans under the Prepetition Credit Agreement. 

Although the Debtors' businesses generally generate sufficient cash to fund their operations on a 

long-term basis, in the short term the Debtors project that they will need the liquidity provided 

by the proposed postpetition financing in addition to the use of the cash that they generate to 

7 Based on the Debtors unaudited financial statements as of December 31,2008. 
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fund their operations and to pay the costs and expenses of administering these chapter 11 cases. 

Such financing is necessary, essential and appropriate for the continued operation including 

working capital and general corporate needs of the Debtors' businesses and the preservation of 

their estates and of going concern values. 

18. Accordingly, prior to the commencement of the Debtors' chapter 11 cases, 

the Debtors and Lazard Freres & Co., LLC ("Lazard"), the Debtors' financial advisors, surveyed 

various sources of postpetition financing, including financing from the Prepetition Secured 

Lenders and unrelated third parties. The Debtors and Lazard approached various other parties 

having the capability of providing a facility of the size required, including the proposed DIP 

Lenders. Although Lazard and the Debtors approached several parties, they were not able to 

solicit proposals from any other Lenders. 

19. In exploring their options, the Debtors recognized that the obligations 

owed to the Prepetition Secured Lenders are secured by substantially all of the Debtors' real and 

personal property, such that either (i) the liens of the Prepetition Secured Lenders would have to 

be primed to obtain postpetition financing, or (ii) the Debtors would have to find a postpetition 

lender willing to extend credit that would be junior to the liens of the Prepetition Secured 

Lenders. The Prepetition Secured Lenders advised the Debtors that they would not grant a 

blanket consent to be primed by another lender group; however, a steering committee comprised 

of a subset of the Prepetition Secured Lenders indicated a willingness to negotiate terms of a 

postpetition fmancing facility the steering committee and Debtors believed a majority of the 

other Prepetition Secured Lenders would find acceptable. 
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20. Ultimately, the DIP Lenders, who also comprise certain of the Prepetition 

Secured Lenders, were willing to extend postpetition financing on the terms and conditions 

described herein. 

21. The Debtors and the DIP Lenders engaged in extensive, arms' length 

negotiations with respect to the terms and conditions DIP Credit Agreement. The Debtors and 

the DIP Lenders have agreed upon a budget (the "Budget," annexed in condensed form to the 

Interim Order as Exhibit "A") projecting cash flows for the next thirteen (13) months. The 

Budget may be updated by the Debtors with the consent of the Prepetition Agent and Co-Agents 

no more frequently than every 30 days and will show receipts and disbursements as budgeted. 

The Debtors have also agreed to provide the DIP Lenders with a monthly report on the Budget. 

The material terms and conditions of the DIP Loans are summarized in paragraph 2 of this 

Motion. 

22. The Debtors that are Loan Parties are seeking authorization to enter into 

the DIP Credit Agreement on an interim basis pending a Final Hearing.8 Based on their cash 

needs during the interim period (as reflected in the Budget) and the inherent uncertainties in 

completion of ordinary course lot sales, the Debtors have determined that during the interim 

period and until the Final Order is entered, they will need to borrow from the DIP Lenders 

approximately up to $35,000,000. 

Proposed Adequate Protection and Use of Cash Collateral 

23. In order to address their working capital need and general corporate needs 

and fund their reorganization efforts, the Debtors also require the use of Cash Collateral of the 

Prepetition Secured Lenders. Coupled with the proceeds of the DIP Credit Agreement, the use 

8 See Exhibit "C". 
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of Cash Collateral consistent with the Budget will provide the Debtors with necessary additional 

capital to operate their businesses, pay their employees, maximize value, and successfully 

reorganize under chapter 11. 

24. The Prepetition Secured Lenders are entitled, pursuant to sections 361 and 

363(e) of the Bankruptcy Code, to adequate protection. As adequate protection, the Financing 

Arrangement provides the Prepetition Secured Lenders with Replacement Liens to the extent that 

there is a diminution in the value of their interests in the Prepetition Collateral from and after the 

Commencement Date resulting from the use of such collateral and cash constituting proceeds of 

such collateral and the imposition of the DIP Lenders' priming liens (the "Adequate Protection 

Obligations"). 

25. Specifically, the Prepetition Bank Agent will receive a replacement lien to 

secure the Prepetition Obligations on all Postpetition DIP Collateral for and to the extent of any 

postpetition diminution in value of the Prepetition Collateral. The Replacement Liens are 

subordinate only to (a) the liens granted to the DIP Agent and the DIP Lenders to secure the DIP 

Obligations and (b) the Carve-Out Expenses. Additional adequate protection provisions are 

described in paragraph 2(xv) above. 

RELIEF REQUESTED 

26. By this Motion, the Debtors that are Loan Parties request an order of this 

Court authorizing the Debtors to obtain the DIP Credit Facility from the DIP Lenders, pursuant 

to the terms of this Motion, the DIP Orders, and the DIP Credit Agreement. In addition, the 

Debtors that are Prepetition Debtor Credit Parties, request an order of this Court authorizing the 

use of Cash Collateral, pursuant to the terms of this Motion. 

27. Except as set forth therein, the proposed financing will be senior to all 

obligations under the Prepetition Credit Agreement. As such, the liens created under the 
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Financing Arrangement are priming liens with respect to liens currently held by the Prepetition 

Secured Lenders. Pending entry of the Final Order, the Debtors request that the Court authorize 

the Debtors, on an interim basis, to (i) borrow up to $35,000,000 from the DIP Commitment, 

(ii) use Cash Collateral as provided in the Interim Order, (iii) grant to the DIP Lenders the liens 

and super-priority claims described herein, and (iv) provide adequate protection in favor of the 

Prepetition Secured Lenders, as described herein and in the Interim Order. Moreover, the 

Debtors request that the Court approve the proposed notice of the Final Hearing and the 

adequacy of the proposed service thereof, and schedule the Final Hearing. 

The DIP Facility Should Be Authorized 

28. Section 364(c) of the Bankruptcy Code provides, among other things, that 

if a debtor is unable to obtain unsecured credit allowable as an administrative expense under 

section 503(b )(1) of the Bankruptcy Code, the court may authorize the debtor to obtain credit or 

incur debt (a) with priority over any and all administrative expenses as specified in section 

503(b) or 507(b) of the Bankruptcy Code, (b) secured by a lien on property of the estate that is 

not otherwise subject to a lien, or (c) secured by a junior lien on property of the estate that is 

subject to a lien. 11 U.S.C. § 364(c). Section 364(d) ofthe Bankruptcy Code allows a debtor to 

obtain credit secured by a senior or equal lien on property of the estate that is subject to a lien, 

provided that (i) the debtor is unable to obtain such credit otherwise, and (ii) there is adequate 

protection of the interest of the holder of the lien on the property of the estate on which such 

senior or equal lien is proposed to be granted. 11 U.S.C. § 364(d). 

29. As discussed above, despite their efforts, the Debtors have been unable to 

(a) procure sufficient financing (i) in the form of unsecured credit allowable under 

section 503(b)(1), (ii) as an administrative expense under section 364(a) or (b), (iii) in exchange 
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for the grant of a super-priority administrative expense claim pursuant to section 364( c )(1 ), (iv) 

without granting priming liens pursuant to section 364( d), or (b) obtain postpetition fmancing or 

other financial accommodations from any alternative prospective lender or group of lenders on 

more favorable terms and conditions than those for which approval is sought herein. 

30. After considering all of the alternatives, the Debtors have concluded that 

the DIP Credit Agreement represents the best working capital financing available to the Debtors. 

Given the current capital market conditions, alternative financing is not available to the Debtors 

on more favorable terms than those set forth in the DIP Credit Agreement and related loan 

documents. Therefore, the Debtors propose to obtain the fmancing set forth in the DIP Credit 

Agreement by providing, inter alia, super-priority claims, security interests, and liens pursuant to 

sections 364(c)(1), (2), (3) and (d) of the Bankruptcy Code. 

31. Having determined that financing is available only under sections 364( c) 

and (d) of the Bankruptcy Code, the Debtors negotiated the DIP Credit Agreement with the DIP 

Lenders extensively in good faith and at arms' length. Provided that a debtor's business 

judgment does not run afoul of the provisions of, and policies underlying, the Bankruptcy Code, 

courts grant a debtor considerable deference in acting in accordance therewith. See, e.g., Bray v. 

Shenandoah Fed. Sav. & Loan Ass 'n (In re Snowshoe Co.), 789 F.2d 1085, 1088 (4th Cir. 1986); 

In re Ames Dep 't Stores, Inc., 115 B.R. 34, 40 (Bankr. S.D.N.Y. 1990) ("Cases consistently 

reflect that the court's discretion under section 364 is to be utilized on grounds that permit 

reasonable business judgment to be exercised so long as the financing agreement does not 

contain terms that leverage the bankruptcy process and powers or its purpose is not so much to 

benefit the estate as it is to benefit parties in interest."); see also In reFunding Sys. Asset Mgmt. 
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Corp., 72 B.R. 87, 88 (Bankr. W.D. Pa. 1987); In re Curlew Valley Assocs., 14 B.R. 506, 513-14 

(Bankr. D. Utah 1981); In re Simasko Prod. Co., 47 B.R. 444, 449 (D. Colo. 1985). 

32. Furthermore, section 364( d) does not require that a debtor seek alternative 

financing from every possible lender; rather, the debtor simply must demonstrate sufficient 

efforts to obtain financing without the need to grant a senior lien. In re Snowshoe Co., 789 F.2d 

1085, 1088 (demonstrating that credit was unavailable absent the senior lien by establishment of 

unsuccessful contact with other financial institutions in the geographic area); In re 495 Central 

Park Ave. Corp., 136 B.R. 626,631 (Bankr. S.D.N.Y. 1992) (debtor testified to numerous failed 

attempts to procure fmancing from various sources, explaining that "most lend money only in 

return for a senior secured position"); In re Aqua Assocs., 123 B.R. 192, 196 (Bankr. E.D. Pa. 

1991) (debtor adequately established that some degree of priming loan was necessary if debtor 

were to obtain funding). 

33. A debtor may borrow money under section 364(d)(4) of the Bankruptcy 

Code if the debtors meets its burden of establishing that the holder of the lien to be subordinated 

is adequately protected. In re Futures Equity L.L.C., 2001 Bankr. LEXIS 2229 *14 (Bankr. N.D. 

Texas April11, 2001) (J. Houser). The transaction "should provide the prepetition secured 

creditor with the same level of protection it would have had if there had not been postpetition 

superpriority financing. Id. at * 15 (internal citations omitted). The debtor also has the burden of 

demonstrating that (i) the credit transaction is necessary to preserve the estate and (ii) the terms 

of the transaction are fair and reasonable given the circumstances. I d. 

34. Substantially all of the Debtors' assets are encumbered and, despite the 

diligent efforts of the Debtors and Lazard, the Debtors have been unable to procure the required 

funding absent the proposed super-priority claims and priming liens. The Debtors have 
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negotiated the best terms available to obtain funding they need to maintain sufficient liquidity to 

preserve their assets over the course of their chapter 11 cases. The Debtors submit that the 

circumstances of these cases require the Debtors to obtain financing under sections 364(c) and 

(d) of the Bankruptcy Code, and accordingly, the DIP Credit Agreement reflects the exercise of 

their sound business judgment. 

35. The terms and conditions of the DIP Credit Agreement are fair and 

reasonable, and were negotiated extensively by well-represented, independent parties in good 

faith and at arms-length. The Debtors believe that the adequate protection and Replacement 

Liens provided to the Prepetition Secured Lenders furnish the same level of protection to the 

Prepetition Secured Lenders as if there had not been superpriority fmancing. 

36. The ability of the Debtors to continue to operate their businesses and 

reorganize under chapter 11 of the Bankruptcy Code depends upon their ability to obtain the 

financing memorialized in the DIP Credit Agreement. Without the proposed financing, the 

Debtors will not have the funds necessary to pay postpetition wages and salaries, payroll taxes, 

and costs related to trade vendors, as well as other expenses required to be paid by the Debtors to 

maintain their businesses as a going concern. Unless these expenditures are made, the Debtors 

will be forced to cease operations, which would result in immediate and irreparable harm to their 

businesses and going concern value and would jeopardize the Debtors' ability to reorganize. 

3 7. The credit provided under the DIP Credit Agreement and the use of Cash 

Collateral will enable the Debtors to continue to satisfy their customers' needs, provide customer 

care and marketing services, pay their employees, and operate their businesses in the ordinary 

course and in an orderly and reasonable manner to preserve and enhance the value of their estates 

for the benefit of all parties in interest. The availability of credit under the DIP Credit 
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Agreement will provide confidence to the Debtors' creditors that will enable and encourage them 

to continue their relationships with the Debtors. Finally, the implementation of the DIP Credit 

Agreement will be viewed favorably by the Debtors' employees, customers and vendors, thereby 

promoting a successful reorganization. Accordingly, the timely approval of the relief requested 

herein is imperative. 

The Use of Cash Collateral Should Be Approved 

38. Under section 363(c)(2) of the Bankruptcy Code, a debtor may not use 

cash collateral unless "(a) each entity that has an interest in such cash collateral consents; or (b) 

the court, after notice and a hearing, authorizes such use in accordance with the provisions of this 

section." 11 U.S.C. § 363(c)(2). The Debtors require the use of the Cash Collateral to fund their 

day-to-day operations. Indeed, absent such relief, the Debtors' business will be brought to an 

immediate halt, with damaging consequences for the Debtors and their estates and creditors. The 

interests of the Prepetition Secured Lenders in the Debtors' Cash Collateral will be protected by 

the adequate protection set forth below. 

The Proposed Adequate Protection Should Be Authorized 

39. Section 363( e) of the Bankruptcy Code provides that, "on request of an 

entity that has an interest in property used ... or proposed to be used by a debtor in possession, 

the court ... shall prohibit or condition such use ... as is necessary to provide adequate 

protection of such interest." 11 U.S.C. § 363(e). Section 361 of the Bankruptcy Code delineates 

the forms of adequate protection, which include periodic cash payments, additional liens, 

replacement liens and other forms of relief. 11 U.S.C. § 361. What constitutes adequate 

protection must be decided on a case-by-case basis. See MNBank Dallas, NA. v. 0 'Connor (In 

re O'Connor), 808 F.2d 1393, 1396 (lOth Cir. 1987); Martin v. US. (In re Martin), 761 F.2d 472 
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(8th Cir. 1985); In re Shaw Indus., Inc., 300 B.R. 861, 865 (Bankr. W.D. Pa. 2003). The focus of 

the requirement is to protect a secured creditor from diminution in the value of its interest in the 

particular collateral during the period of use. See In re Swede/and Dev. Group, Inc., 16 F.3d 

552, 554 (3d Cir. 1994) ("The whole purpose of adequate protection for a creditor is to insure 

that the creditor receives the value for which he bargained pre bankruptcy.") (internal citations 

omitted). 

40. The Replacement Liens, cash payments, other protections offered to the 

Prepetition Secured Lenders will sufficiently protect their interest in any collateral taken as 

security under the Prepetition Credit Agreement. Accordingly, the adequate protection proposed 

here is fair and reasonable and sufficient to satisfy the requirements of Bankruptcy Code sections 

363(c)(2) and (e). 

The Automatic Stay Should Be Modified on a Limited Basis 

41. The relief requested herein contemplates a modification of the automatic 

stay (subject to the DIP Credit Agreement and to the extent applicable) to permit the Debtors to 

(i) grant the security interests, liens, and super-priority claims described above and to perform 

such acts as may be requested to assure the perfection and priority of such security interests and 

liens; (ii) permit the DIP Lenders to exercise, upon the occurrence and during the continuance of 

an Event of Default and a default of the Debtors of any of their obligations under the Interim 

Order after the DIP Agent gives five (5) business days' written notice thereof delivered by 

facsimile or hand delivery, all rights and remedies under the DIP Credit Agreement; and (iii) 

implement the terms ofthe proposed DIP Orders. 
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42. Stay modifications of this kind are ordinary and standard features of 

postpetition debtor financing facilities and, in the Debtors' business judgment, are reasonable 

and fair under the present circumstances. 

Interim Approval Should Be Granted 

43. Bankruptcy Rules 4001(b) and (c) provide that a final hearing on a motion 

to use cash collateral or obtain credit, respectively, may not be commenced earlier than fifteen 

(15) days after the service of such motion. Upon request, however, the Court is empowered to 

conduct a preliminary expedited hearing on the motion and authorize the use of cash collateral 

and the obtaining of credit to the extent necessary to avoid immediate and irreparable harm to a 

debtor's estate pending a final hearing. 

44. Pursuant to Bankruptcy Rules 4001 (b) and (c), the Debtors request that the 

Court conduct an expedited preliminary hearing on this motion and (a) authorize the Debtors that 

are Prepetition Debtor Credit Parties to use Cash Collateral and authorize the Debtors that are 

Loan Parties to borrow up to $35 million under the DIP Credit Agreement on an interim basis, 

pending entry of a final order, in order to (i) maintain and fmance the ongoing operations of the 

Debtors, and (ii) avoid immediate and irreparable harm and prejudice to the Debtors' estates and 

all parties in interest and (b) schedule the Final Hearing. 

45. The Debtors have an urgent and immediate need for cash to continue to 

operate. Currently, the Debtors do not have sufficient funds with which to operate their 

businesses on an ongoing basis. Absent authorization from the Court to obtain secured credit, as 

requested, on an interim basis pending the Final Hearing, the Debtors will be immediately and 

irreparably harmed. The availability of interim loans under the DIP Credit Agreement will 

provide necessary assurance to the Debtors' vendors, employees, and counterparties of the 
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Debtors' ability to meet their near-term obligations. Failure to meet these obligations and to 

provide these assurances likely would have a long-term negative impact on the value of the 

Debtors' businesses, to the detriment of all parties in interest. Furthermore, the lack of an 

interim facility would result in accelerated cash demands on the Debtors. Accordingly, the 

interim relief requested is critical to preserving and maintaining the going concern value of the 

Debtors and facilitating their reorganization efforts. 

NOTICE 

46. No trustee, examiner or statutory creditors' committee has been appointed 

in these chapter 11 cases. Notice of this Motion has been provided to: (i) the United States 

Trustee for the Western District of Texas; (ii) the Debtors' thirty (30) largest unsecured creditors 

(on a consolidated basis); (iii) counsel to the Debtors' prepetition secured lenders; and (iv) 

counsel to the Agent to the Debtors' proposed postpetition lenders (collectively, the ''Notice 

Parties"). The Debtors submit that no other or further notice need be provided. 
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WHEREFORE, the Debtors respectfully request that the Court grant the relief 

requested herein and such other and further relief as it deems just and proper. 

Dated: June 10,2009 
Austin, Texas 
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Is/ Eric J. Taube 
Eric J. Taube (19679350) 
HOHMANN, TAUBE & SUMMERS, L.L.P 
100 Congress A venue, Suite 1800 
Austin, Texas 78701 
Telephone: (512) 472-5997 
Facsimile: (512) 472-5248 

-and-

Martin A. Sosland (18855645) 
Lydia T. Protopapas (00797267) 
WElL, GOTSHAL & MANGES LLP 
200 Crescent Court, Suite 300 
Dallas, Texas 75201 
Telephone: (214) 746-7700 
Facsimile: (214) 746-7777 

-and-

Marcia L. Goldstein (pro hac vice pending) 
WElL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Telephone: (212) 310-8000 
Facsimile: (212) 310-8007 
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IN THE UNITED STATES BANKRUPTCY COURT 

---------------------------------------------------------------][ 

In re Chapter 11 

DEBTORS, et al., Case No. -__ (__) 

Debtors. (Joint Administration Requested) 

---------------------------------------------------------------][ 

DEBTORS' MOTION REQUESTING (A) THE SCHEDULING OF AN AUCTION 
AND SALE HEARING IN CONNECTION WITH THE SALE OF THE DEBTORS' 

ASSETS, (B) APPROVAL OF BIDDING PROCEDURES FOR SUCH ASSETS, 
(C) APPROVAL OF PURCHASE AGREEMENT WITH STALKING HORSE BIDDER, 
(D) APPROVAL OF EXPENSE REIMBURSEMENT TO STALKING HORSE BIDDER, 

(E) APPROVAL OF THE FORM AND SCOPE OF NOTICE OF AUCTION 
AND SALE HEARING, (F) APPROVAL OF PROCEDURES FOR THE ASSUMPTION 

AND ASSIGNMENT OF CONTRACTS AND LEASES TO THE PURCHASER, 
AND (Gl APPROVAL OF SALE OF THE DEBTORS' ASSETS TO THE PURCHASER 

TO THE HONORABLE UNITED STATES BANKRUPTCY JUDGE: 

Debtors ("Debtors") and their affiliated debtors, as debtors and debtors in 

possession (collectively, the "Debtors") , submit this motion (the "Motion") and respectfully 

represent: 

Background 

1. On the date hereof (the "Commencement Date"), each of the Debtors 

commenced a voluntary case under chapter 11 of title 11 of the United States Code (the 

"Bankruptcy Code") in this Court. The Debtors are authorized to operate their businesses and 

manage their properties as debtors in possession pursuant to sections 1107 (a) and 1108 of the 

Bankruptcy Code. 

2. Contemporaneously herewith, the Debtors filed a motion seeking joint 

administration of their chapter 11 cases pursuant to Rule 10 15(b) of the Federal Rules of 

Bankruptcy Procedure (the "Bankruptcy Rules"). 
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Relief Requested 

3. The Debtors have decided to sell substantially all the Purchased Assets (as 

defined below) in a sale pursuant to section 363 of the Bankruptcy Code for several important 

reasons. First, the Debtors believe that the nature of their business relationships with vendors is 

fragile and that it is therefore crucial for the business to emerge from chapter 11 as quickly as 

possible. Second, a rapid sale of the Debtors' assets will enable the Debtors to continue to 

operate as a going concern, retain its growing customer base, and avoid an erosion of customer 

and vendor confidence that could result from a protracted chapter 11 process. Third, the Debtors 

do not have the financial resources for a protracted stay in chapter 11. Finally, the Debtors' first 

lien lenders, who have the largest economic stake in the enterprise, support a sale process under 

section 363 and have agreed to provide necessary debtor in possession financing to further the 

process. To facilitate such a sale, the Debtors have entered into a stalking horse agreement with 

WINGO LLC, the administrative and collateral agent for the holders of Debtors' first lien debt 

("WINGO" or the "Stalking Horse Bidder"), pursuant to which the Stalking Horse Bidder has 

committed to credit bid$ of the Debtors' first lien debt. WINGO holds the largest 

amount of the Debtors' first lien debt. 

4. Accordingly, the Debtors request entry of an order substantially in the 

form of Annex A (the "Bid Procedures Order") (i) scheduling an auction for the sale of the 

Purchased Assets (the "Auction") for _, __ , and a hearing to approve the sale of 

the Purchased Assets (the "Sale Hearing") for _, __ ; (ii) approving procedures 

(the "Bid Procedures") for submitting competing bids for the Purchased Assets; (iii) approving 

that certain Asset Purchase Agreement, dated as of _, __ , between the Debtors 

and the Stalking Horse Bidder (the "Asset Purchase Agreement"), a copy of which is attached 

hereto as Exhibit , subject to the outcome of the Auction; (iv) approving the form and manner 
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of the notice of the Auction and the Sale Hearing, substantially in the form annexed hereto as 

Exhibit (the "Sale Notice"); and (v) approving procedures for the assumption and assignment 

' of contracts and leases to any purchaser(s) of the Purchased Assets, and/or to resolve any 

objections thereto. 

5. The Bid Procedures Order proposed by the Debtors provides that the 

Debtors will have the right to (i) adjourn the Auction or the Sale Hearing and (ii) modify certain 

relief requested herein prior to or at the Sale Hearing, including modifying the proposed Asset 

Purchase Agreement and the Bid Procedures. 

Jurisdiction and Venue 

6. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. 

§§ 157 and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b). Venue is proper 

before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

Debtors' Business 

7. The Debtors are manufacturers of widgets and doodads. The Debtors 

operate primarily through two divisions: (i) widget manufacturer ("Widget Manufacturer") and 

(ii) doodad manufacturer ("Doodad Manufacturer"). In connection with the sale and distribution 

of widgets and doodads, Debtors operate several ancillary businesses including distribution 

clubs, transportation hubs, hotels and other commercial properties. The Debtors generate 

substantially all of their revenue through the manufacture and sale of these products. 
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Procedural Requirements Included in the DIP Credit Agreement 

8. Immediately prior to the Commencement Date, the Debtors entered into 

that certain Credit Agreement, dated as of ____ , __ (the "DIP Credit Agreement" or 

"DIP Financing"), with WINGO LLC ("WINGO LLC"), as administrative and collateral agent, 

and the lenders party thereto. The DIP Credit Agreement, among other things, requires the 

Debtors to adhere to the following sale process schedule: 
--

Deadline (days after the 
Sale Milestone Commencement Date) 

Entry of Bid Procedures Order ' Ldays) 

Commencement of the Auction ' Ldays) 

Entry of Sale Order ' Ldays) 

Closing _ days after entry of Sale Order 

DIP Credit Agreement§§ 1.01 (defmition of Sale Milestones), 8.01(p). 

9. The DIP Credit Agreement is the result of extensive negotiations with 

WINGO LLC and the Debtors' other first lien lenders. Because the first lien lenders have a 

blanket lien on substantially all the Debtors' assets, the Debtors have not been able to arrange 

alternative debtor in possession financing on more favorable terms than those provided in the 

DIP Credit Agreement. See Debtors' Motion for Interim and Final (I) Authority to Obtain 

Postpetition Financing; (II) Authority to Use Cash Collateral; (III) Authority to Grant Security 

Interests and Superpriority Claims; (IV) Authority to Provide Adequate Protection; and 

(V) Modification of the Automatic Stay. 
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Terms of the Asset Purchase Agreement 

10. In an effort to stimulate the sale process for the Purchased Assets and 

generate competitive bidding, the Debtors have entered into the Asset Purchase Agreement with 

the Stalking Horse Bidder. Under the terms of the Asset Purchase Agreement, the Stalking 

Horse Bidder will credit bid to purchase the Purchased Assets. The principal terms of the Asset 

Purchase Agreement are as follows: 1 

Purchase Price Section 3.1 of the Asset Purchase Agreement provides that the purchase price 
(the "Purchase Price") for the Purchased Assets (the "Purchased Assets") shall 
be (i) assumption of the Assumed Liabilities identified in the Asset Purchase 
Agreement; (ii) replacement of the outstanding letters of credit posted by 
Debtors in favor of the FactorNendors; and (iii) payment in cash at closing in 
an initial minimum amount equal to the sum of: (w) no less than $ 
plus (x) the Debtors' outstanding obligations under the DIP Credit Agreement 
as of the closing of the Modified Agreement plus (y) the wind-down costs of 
the Debtors to the extent and in the amounts expressly specified in the Asset 
Purchase Agreement plus (z) the Expense Reimbursement. 

Purchased Section 2.1 of the Asset Purchase Agreement lists the purchased assets, and 
Assets provides that the Stalking Horse Bidder shall acquire, free and clear of all 

liens, claims, interests and encumbrances, all of the tangible and intangible 
assets, real property and personal property constituting, used in the conduct of, 
or related to The Debtor's business (collectively, the "Purchased Assets"); 
provided, however, that, the foregoing shall not include Excluded Assets, 
discussed below. The Purchased Assets shall include, without limitation, the 
following related to, used in, required for, or connected with The Debtor's 
business: (i) accounts receivable; (ii) all cash, cash equivalents, bank deposits, 
and similar cash items; (iii) inventory; (iv) deposits and other prepaid charges; 
(v) rights under The Debtor's leases; (vi) furniture, fixtures, and equipment; 
(vii) intellectual property; (viii) the Purchased Contracts; (ix) documents, 
permits, and supplies in connection with The Debtor's business; (x) insurance 
policies or rights; (xi) all rights under non-disclosure, confidentiality, non-
compete, or non-solicitation agreements with employees and agents or third 
parties; (xii) all rights pursuant to warranties, representations, and guarantees 
made by suppliers, manufacturers, and contractors; (xiii) cash refunds for 
taxes received by the Debtors after the Closing Date, (xiv) all SU:Q:Qlier lists, 

1 Capitalized terms used, but otherwise not defined, in this section have the meanings ascribed to them in the Asset 
Purchase Agreement. In the event of any inconsistency between this Motion and the Asset Purchase Agreement, the 
Asset Purchase Agreement shall govern. 
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---
goodwill, and other intangible assets; (xv) rights, claims, or causes of action 
against certain critical trade vendors or third parties, other than tax authorities; 
(xvi) any trust or other funding vehicle associated with any benefit plan 
assumed by the Stalking Horse Bidder; (xvii) all cash, cash equivalents, bank 
deposits, retainers and similar cash items funded by the Stalking Horse Bidder 
in accordance with the Wind Down Payments to the extent that such amounts 
are not applied to, or otherwise used with respect to, the line items set forth in 
the Debtors' wind down budget; and (xvii) certain other assets identified by 
the parties or included by the Stalking Horse Bidder one day prior to the 
Auction. 

··-- ------ - --------
Excluded Section 2.2 of the Asset Purchase Agreement lists the excluded assets which 
Assets the Debtors shall retain all right, title, and interest thereto (collectively, the 

"Excluded Assets"). The Excluded Assets include, without limitation, (i) the 
Cash Payment; (ii) deposits relating to Real Property Leases that are Excluded 
Assets; (iii) Excluded Contracts; (iv) intercompany obligations; (v) intellectual 
property rights not purchased by the Stalking Horse Bidder; (vi) any 
confidential records of an employee, books and records that are required by 
law or necessary for the Debtors to retain, corporate documents, and other 
documents related to proposals to acquire The Debtor's business from persons 
other than the Stalking Horse Bidder; (viii) any causes of action under chapter 
5 of the Bankruptcy Code, other than causes of action of the Debtors against 
critical trade vendors; (ix) all of the Debtors' rights under the Asset Purchase 
Agreement and/or other documents executed in connection therewith; (x) any 
trust or funding vehicle associated with a benefit plan that is not a Purchased 
Asset; (xi) equity interests in the Debtors; and (xii) certain other assets 
identified by the parties. 

Termination 

Expense 
Reimbursement 
and Overbid 
Protection 

Section 4.4 of the Asset Purchase Agreement sets forth circumstances under 
which the Asset Purchase Agreement may be terminated. Among other 
things, these provisions allow the Stalking Horse Bidder to terminate the 
Stalking Horse Agreement if (i) the Bankruptcy Court has not entered the Bid 
Procedures Order on or before _, __ ; (ii) the Bankruptcy Court 
has not entered the Sale Order on or before _, __ ; or (iii) the 
Closing has not occurred on or before 21 days after the entry of the Sale 
Order. 

Section 7.1 of the Asset Purchase Agreement provides that, upon the 
termination of the Asset Purchase Agreement, the Debtors shall pay the 
Stalking Horse Bidder the Stalking Horse Bidder's reasonable fees, costs, and 
expenses (including, without limitation, consultants' and attorneys' reasonable 
fees, costs, and expenses) incurred in connection with the transactions 
contemplated by the Asset Purchase Agreement, provided that the amount of 
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such reimbursement does not exceed $ (the "Expense 
Reimbursement"). In addition, the Bid Procedures Order shall provide for an 
initial overbid protection in the amount described in paragraph 12(b) below, 
and minimum bid increments thereafter of$ , and the Stalking Horse 
Bidder shall have the ability to credit bid at the Auction the amount of the 
Expense Reimbursement. 

[__ _____ ___.J_ ________________________________ .. _ 

Bid Procedures 

11. The Debtors believe that the following Bid Procedures provide an 

appropriate framework for selling the Purchased Assets and will enable the Debtors to review, 

analyze, and compare all bids received to determine which bids are in the best interests of the 

Debtors' estates and creditors. The key provisions of the Bid Procedures are summarized as 

follows:2 

(a) Diligence. Upon execution of a confidentiality agreement, any person 
identified by the Debtors, with the assistance of their financial advisors, as 
reasonably likely to be a Qualified Bidder (as defined below) that wishes 
to conduct due diligence on the Debtors or their assets with respect to a 
potential overbid may be granted access to all material information that 
has been or will be provided to the Stalking Horse Bidder. [Bidding 
Procedures Order ,-r4] 

(b) Submission of Bids. 

1. Bids. Any prospective bidder (each a "Potential Bidder," and once 
designated by the Debtors as a qualified bidder, a "Qualified 
Bidder") that wishes to participate in the bidding process for the 
Purchased Assets must, no later than _, (i.e., 
seven days prior to the Auction), at 5:00 p.m. Eastern Time 
(the "Bid Deadline"): 

a. Submit to the Debtors, any official committee appointed in 
these chapter 11 cases (the "Committee"), WINGO, and the 
Stalking Horse Bidder, through their respective counsel, an 
irrevocable offer in the form of an executed asset purchase 

2 In the event of any inconsistency between the Bid Procedures described herein and those in the Bid Procedures 
Order, the Bid Procedures Order shall govern. All parties are encouraged to review the Bid Procedures Order in its 
entirety. The Bid Procedures Order contains all of the terms and conditions governing the submission of bids, the 
auction and other sale procedures for the Debtors' assets 
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agreement (the "Modified Agreement") without financing or 
due diligence contingencies, and on such other terms that are 
no less favorable to the Debtors than those contained in the 
Asset Purchase Agreement, at a price that provides for the 
following: (i) assumption of the Assumed Liabilities identified 
in the Asset Purchase Agreement; (ii) replacement of the 
outstanding letters of credit posted by Debtors in favor of the 
FactorNendors (as defined in the Asset Purchase Agreement); 
and (iii) payment in cash at closing in an initial minimum 
amount equal to the sum of: (w) no less than $ plus 
(x) the Debtors' outstanding obligations under the DIP Credit 
Agreement as of the closing of the Modified Agreement plus 
(y) the wind-down costs of the Debtors to the extent and in the 
amounts expressly specified in the Asset Purchase Agreement 
plus (z) the Expense Reimbursement. 

b. Make a good faith cash deposit in the form of a cashier's 
check or wire transfer, in an amount not less than 10% of the 
amount set forth in clause (iii)(w) of the defmition of Purchase 
Price above (i.e., no less than$ (the "Bid Deposit") 
into an interest bearing escrow account (the "Segregated 
Account") that shall be opened by the Debtors for this purpose; 
provided that the Stalking Horse Bidder shall not be required to 
make a Bid Deposit. The Bid Deposit shall immediately 
become non-refundable and credited toward the Purchase 
Price, if and when the transaction with the Potential Bidder 
making such deposit is approved by the Court (the "Winning 
Bid" and the "Winning Bidder") at the Sale Hearing. If a 
Potential Bidder's bid is not designated as a Qualified Bid (as 
defined below), or such bid is not approved as the Winning Bid 
or the Back-Up Bid at the Sale Hearing, the Bid Deposit of 
such bidder, plus accrued interest, if any, will be returned to 
such bidder within three (3) business days after the Sale 
Hearing. 

c. Provide written evidence reasonably satisfactory to the 
Debtors, WINGO , and the Committee of its financial ability to 
(i) fully and timely perform all obligations under the Modified 
Agreement if it is declared to be the Winning Bidder, and 
(ii) provide adequate assurance of future performance under all 
contracts and leases to be assigned to it. 

d. Disclose any connections or agreements with the Debtors, 
the Stalking Horse Bidder, any other known Potential Bidder or 
Qualified Bidder (as defined below), and/or any officer, 
director or direct or indirect equity security holder of the 
Debtors. 
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e. Submit a "blacklined" or otherwise marked copy of the 
Modified Agreement reflecting the differences between the 
Modified Agreement and the Asset Purchase Agreement 
executed by the Stalking Horse Bidder. [Bidding Procedures 
Order .,-rs] 

2. Bid Deadline. Bids must be received no later than _, 
__ at 5:00 p.m. (Eastern Time) (the "Bid Deadline"), by 
(i) LAW OFFICE A LLP, Fifth Avenue, New York, New York, 
10000, Attention: Lead Lawyer, Esq.; and Facsimile: 999-999-
9999), co-counsel for the Debtors; (ii) LAW OFFICE B., Main 
Street, Dallas, Texas 10000 Attention: Lead Lawyer B Esq. 
(Facsimile: 999-999-9999), co-counsel for the Debtors; 
(iii) Attorney, LLP, Avenue of the Stars, Los Angeles, CA 10000, 
Attn: Attorney (Facsimile: 999-999-9999), counsel for WINGO ; 
and (iv) counsel to the Committee (if any). 

(c) Determination of Qualified Bid Status. In the event that the Debtors, in 
reasonable consultation with the Committee and WINGO , determine that 
a Bid satisfies each of the required components set forth herein, such Bid 
shall be determined to be a "Qualified Bid." The Debtors shall promptly 
notify the Stalking Horse Bidder of the identity of any other Qualified 
Bidder. The Stalking Horse Bidder shall be deemed to be a Qualified 
Bidder and the Asset Purchase Agreement shall be deemed a Qualified 
Bid. [Bidding Procedures Order .,-r6] 

(d) Partial Bids. A Potential Bidder who otherwise complies with the Bid 
Procedures may submit a partial bid on specific assets of the Debtors (a 
"Qualified Partial Bid"). Qualified Partial Bids may be considered by the 
Debtors only under the following conditions: (i) the Debtors, after 
consultation with the Committee, shall have obtained the express written 
consent of WINGO to consider such Qualified Partial Bid(s), (ii) the 
Debtors, after consultation with the Committee and WINGO , have 
reached an agreement as to the appropriate reduction in the Purchase Price 
to reflect such Qualified Partial Bid(s), and (iii) the Stalking Horse Bidder 
has agreed to purchase the remaining Purchased Assets so that the 
Qualified Partial Bid(s), taken together with the Stalking Horse Bidder's 
agreement to purchase the remaining Purchased Assets, satisfies in full all 
of the requirements of the Bid Procedures; provided, however, that the 
conditions set forth in (i), (ii) and (iii), immediately above, need not be 
satisfied if two or more Qualified Partial Bids, taken in the aggregate, 
would result in a Purchase Price greater than or equal to the amounts 
required by the Bid Procedures and such Qualified Partial Bids, taken in 
the aggregate, have otherwise satisfied in full all of the requirements of the 
Bid Procedures. [Bidding Procedures Order .,-r7] 
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(e) Auction. 

1. Auction Date and Time. In the event that the Debtors receive one 
or more Qualified Bids (or sufficient Qualified Partial Bids that 
comply with the conditions of the preceding paragraph), the 
Debtors will hold the Auction on -' --' 
commencing at 10:00 a.m. (Eastern Time) at the offices of LAW 
OFFICE A LLP, Fifth Avenue, New York, New York, 10000, or at 
such other time, date and place as determined and announced by 
the Debtors, for consideration of the Qualified Bids, each as may 
be increased at such Auction. [Bidding Procedures Order ,-rs] 

2. Incremental Bids. Bidding will start at the highest Qualified Bid 
and will continue with minimum bid increments of $ m 
cash. [Bidding Procedures Order ,-r9] 

3. No Other Qualified Bids: If the Debtors do not receive at least one 
(1) Qualified Bid from a Qualified Bidder other than the Stalking 
Horse Bidder, then no Auction shall be scheduled or conducted, 
and the Court at the Sale Hearing shall proceed to solely consider 
the approval of the Sale Transaction to the Stalking Horse Bidder 
as set forth in the Asset Purchase Agreement and shall not consider 
any competing or alternative offers or proposals to purchase the 
Purchased Assets, nor shall the Court consider any objections to 
the Motion that are based on the existence or potential for other or 
different offers or proposals to purchase the Purchased Assets. 
[Bidding Procedures Order ,-r11] 

4. Other Terms. The Debtors, with the consent of WINGO (which 
consent shall not be unreasonably withheld) and in consultation 
with the Committee, may modify the bid procedures set forth in 
this Order, other than those provisions relating to the Purchase 
Price described in paragraph 12(b)l.a and b above, at any time 
prior to or during the Auction if the Debtors determine, in their 
reasonable judgment, that such modifications will better promote 
the goals of the auction process and are in the best interest of the 
bankruptcy estates and the creditors thereof. [Bidding Procedures 
Order ,-r18] 

(f) The Winning Bidder. Immediately at the conclusion of the Auction, the 
Debtors, in consultation with their financial advisors, their counsel and the 
Committee, will determine which bidder submitted the highest or best 
offer (the "Winning Bidder") and the Winning Bidder shall execute and 
deliver to the Debtors (a) a modified version of the Asset Purchase 
Agreement that constitutes the Winning Bidder's initial Bid, modified to 
reflect the final offer submitted by the Winning Bidder at the Auction (the 
"Winning Purchase Agreement") and (b) an additional deposit, if 
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necessary, such that the Winning Bidder's Deposit equals ten percent 
(10%) of the purchase price reflected in the Winning Purchase Agreement. 
[Bidding Procedures Order 14] 

(g) Back-Up Bidders. If bids have been submitted by more than one Qualified 
Bidder, the Qualified Bidder that makes the next-highest and/or best bid to 
that of the Winning Bidder shall become the back-up bidder (the "Back-
Up Bidder") and such Back-Up Bidder's final and highest and/or best bid 
(the "Back-Up Bid") shall remain open pending the closing of the 
Winning Bid (the "Closing Date"). (If a bid of the Stalking Horse Bidder 
is the next-highest and/or best bid to that of the Winning Bidder, then such 
bid of the Stalking Horse Bidder shall be the Back-Up Bid.) If the 
transaction does not close prior to the Closing Date (as such date may be 
extended pursuant to the Bid Procedures), the Back-Up Bid, as selected by 
the Debtors at the Auction and approved as the Back-up Bid by the Court 
at the Sale Hearing, shall upon notice by the Debtors to the Back-Up 
Bidder, be deemed the Winning Bid without further order of the Court, 
and the Back-Up Bidder shall be required to consummate the transaction 
in accordance with the Asset Purchase Agreement or Modified 
Agreement, as applicable. [Bidding Procedures Order 

(h) Forfeit of Deposits. Any deemed Winning Bidder who breaches any of its 
obligations under the Asset Purchase Agreement or the Modified 
Agreement, as applicable, shall forfeit all deposits made, including but not 
limited to the Bid Deposit, without regard to the Debtors' ultimate 
damages occasioned by such failure; such deposits shall be applied to the 
Debtors' damages, if any, and shall not constitute liquidated damages; 
and, notwithstanding the foregoing, the Debtors and the bankruptcy estates 
shall retain all other rights, remedies, claims, counterclaims, and defenses. 
If the Stalking Horse Bidder is not the Winning Bidder or the Back-Up 
Bidder, the Stalking Horse Bidder shall have the right, but not the 
obligation, to keep its bid open pending the closing of a transaction with a 
Winning Bidder. [Bidding Procedures Order mf14-15] 

(i) Expenses. Subject to the terms of the Asset Purchase Agreement and the 
Winning Purchase Agreement, or any other executed agreement binding 
upon the Debtors, any bidders presenting Bids shall bear their own costs 
and expenses in connection with the sale, whether or not such sale is 
ultimately approved. If the Stalking Horse Bidder is not the Winning 
Bidder for the Purchased Assets, the Debtors shall, immediately upon the 
closing of the sale of the Purchased Assets to the Winning Bidder, 
reimburse the Stalking Horse Bidder for all reasonable and actual 
expenses incurred by the Stalking Horse Bidder in the negotiation of the 
Asset Purchase Agreement and the transactions contemplated thereunder 
up to a maximum amount of$ , which shall be paid exclusively out 
of and from the proceeds of the sale of the Purchased Assets and shall 

US_ACTIVE:\43919431\02\99980.0001 11 



constitute an allowed claim against the Debtors' estates under Bankruptcy 
Code sections 503 and 507(a)(2). [Bidding Procedures Order 

12. The Debtors, subject to the oversight and approval by the Court, and in 

reasonable consultation with the Committee and WINGO , shall supervise the bidding process 

and conduct the Auction in such a manner as to provide the Stalking Horse Bidder and other 

Qualified Bidders a full, fair and equal opportunity to participate in the Auction. The Debtors, in 

consultation with their fmancial advisors, their counsel and the Committee, shall determine 

which bid is to be recommended to the Court for approval. The Debtors shall request at the Sale 

Hearing that the Court authorize the Debtors to consummate the Sale Transaction to the Winning 

Bidder. 

13. Only the Stalking Horse Bidder and other Qualified Bidders may bid at the 

Auction. Copies of all Qualified Bids shall be provided to the Committee, the Stalking Horse 

Bidder and each other Qualified Bidder by ____ , __ at 5:00p.m. Eastern Time. At 

the commencement of the Auction, the Debtors shall identify the bid that they have determined 

to be the highest and/or best offer and shall permit the Stalking Horse Bidder and other Qualified 

Bidders to submit higher and/or better bids, provided that the initial overbid amount is no less 

than the amount set forth in paragraph 12(b)l.a. above, each subsequent bid must exceed the 

amount of the preceding bid by not less than $ ____ and shall not be modified in a manner 

that causes it no longer to be a Qualified Bid. The Stalking Horse Bidder shall be permitted in 

the Auction to credit bid the Debtors' outstanding obligations under the Loan Agreement and the 

DIP Credit Agreement pursuant to Bankruptcy Code section 363(k). 

14. The Debtors believe that the Bid Procedures are fair and appropriate and 

will maximize the recovery for the Debtors and their estates in connection with the sale of the 

Purchased Assets. The Bid Procedures provide for an open auction process with minimum 
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barriers to entry and the proposed deadlines provide interested parties with sufficient time to 

perform due diligence on the Purchased Assets. 

15. Pursuant to Bankruptcy Rule 6004(f)(1), sales of property outside the 

ordinary course of business may be undertaken by private sale or by public auction. The Debtors 

believe a sale of the Purchased Assets pursuant to a public auction governed by the proposed Bid 

Procedures will maximize the sale proceeds received by the estate, which is the paramount goal 

in any proposed sale of property of the estate. See In re Dura Automotive Sys., Inc., Case No. 

06-11202 (KJC), 2007 Bankr. LEXIS 2764, at *253 (Bankr. D. Del. Aug. 15, 2007) ("The 

paramount goal in any proposed sale of property of the estate is to maximize the proceeds 

received by the estate.") (internal citations omitted). 

16. The Bid Procedures allow the Debtors to conduct the Auction in a 

controlled, fair, and open fashion that will encourage participation by financially capable 

bidders, thereby increasing the likelihood that the Debtors will receive the best possible 

consideration for the Purchased Assets. Bidding procedures should be approved when they 

provide a benefit to the estate, by maximizing the value of the Purchased Assets, and enhance 

competitive bidding. Id. (citing Calpine Corp. v. O'Brien Envt'l Energy. Inc. Qn re O'Brien 

Envt'l Energy. Inc.), 181 F.3d 527, 535-37 (3d Cir. 1999)) (detailing situations where bidding 

incentives are appropriate in bankruptcy because they provide a benefit to the estate). The 

Debtors believe that the Bid Procedures satisfy this standard and are consistent with other 

procedures previously approved in this district and in other bankruptcy courts. 

17. The Debtors submit that the Bid Procedures and the Auction will ensure 

that the Debtors' estates receive the highest or best value available by allowing the market to test 

the consideration that should be received for the Purchased Assets. Accordingly, approval of the 
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Bid Procedures, including the dates established thereby for the Auction and the Sale Hearing, is 

warranted. 

Notice Procedures 

18. The Debtors further request that the Court approve the Sale Notice 

because it satisfies the requirements of Bankruptcy Rule 2002. Bankruptcy Rule 6004 provides 

that notice of a proposed sale of property outside the ordinary course pursuant to section 363(b) 

of the Bankruptcy Code must satisfy the requirements of Bankruptcy Ru1e 2002. Pursuant to 

Bankruptcy Rule 2002, the Debtors are required to notify their creditors of the sale of the 

Purchased Assets, including a disclosure of the time and place of an auction, the terms and 

conditions of a sale, and the deadline for filing any objections. In accordance with such rules, 

the Debtors propose to serve copies of the Bid Procedures Order and the Sale Notice no later 

than three business days after entry ofthe Bid Procedures Order, by first class mail, postage 

prepaid, or other method reasonably calculated to provide notice of the sale and the Auction, 

upon by frrst-class mail upon (a) all Persons known by the Debtors to have expressed an interest 

to the Debtors in a transaction with respect to the Purchased Assets or a portion thereof during 

the past six ( 6) months; (b) all entities known by the Debtors to have asserted any Lien or 

interest in the Purchased Assets; (c) all non-debtor parties to the Purchased Contracts; (d) the 

U.S. Trustee (as defined below); (e) counsel to any committee appointed in these cases; (f) any 

Governmental Body known to have a claim in the Bankruptcy Cases; (g) all other known 

creditors and equity security holders of the Debtors; (h) all Persons that have requested special 

notice in the Bankruptcy Cases; and (i) all other Persons as directed by the Court. 

19. The Debtors further propose to cause the Sale Notice to be published on 

(i) www.theintemet.com/debtors (the "Website") as soon as practicable after entry of this Order 
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and (ii) on one occasion each in The Wall Street Journal and The New York Times, national 

editions, on or before _, __ (i.e., 12 days before the Bid Deadline). 

20. The Debtors submit that such notice shall constitute good and sufficient 

notice of the Auction and the sale of the Purchased Assets and that no other or further notice 

need be given. Accordingly, the Debtors request that the Court approve the form and manner of 

the Sale Notice. 

a. The Debtors also request that any responses or objections to the reliefto 

be considered at the Sale Hearing, including, but not limited to, the Debtors' request to approve 

the sale of the Purchased Assets, (a) be in writing, (b) comply with the Bankruptcy Rules and the 

Local Rules, and (c) be filed with the clerk of the Bankruptcy Court; and served upon 

(i) Debtors, 0000 Widget Lane, Dallas, Texas 11111 (Attn: Debtor CEO); (ii) LAW OFFICE A 

LLP, Fifth Avenue, New York, New York, 10000, (Attn: Lead Lawyer, Esq.), co-counsel for the 

Debtors; (iii) LAW OFFICE B., Main Street, Dallas, Texas 10000 (Attn: Lead Lawyer B Esq.), 

co-counsel for the Debtors; (iv) counsel for the Committee (if any); (v) the Office of the United 

States Trustee (the "U.S. Trustee"), 44 Street, Lockbox 9, Dallas, TX 11111, (Attn: Trustee); 

(vi) Attorney, LLP, Avenue ofthe Stars, Los Angeles, CA 10000, (Attn: Attorney), counsel for 

the Stalking Horse Bidder, WINGO Finance LLC ("WINGO "), so as to be received no later 

than _, at 4:00 p.m. (Eastern Time). 

Assumption, Assignment, and Cure of Contracts and Leases 

21. To facilitate and effect the sale of the Purchased Assets, the Debtors seek 

to assume and assign certain contracts and leases to the Stalking Horse Bidder or the Winning 

Bidder, as applicable (the "Purchaser"). Therefore, the Debtors submit that it is necessary to 

establish (a) a process to pay cure obligations, if any, pursuant to section 365 of the Bankruptcy 

Code, for those contracts and leases that the Debtors seek to assume and assign to the Purchaser, 
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and (b) a process for counterparties of such contracts and leases to object (together, the "Cure 

Procedures"). The Debtors propose the following Cure Procedures: 

(a) Notice of Cure Procedures: 

1. At least twenty-one (21) days prior to the Sale Hearing, the 
Debtors shall file with the Court and serve via first class mail on 
each counterparty to a Purchased Contract a notice of assumption, 
assignment and cure substantially in the form attached hereto as 
Exhibit (the ''Notice of Assumption and Assignment"). The 
Notice of Assumption and Assignment shall include (a) a 
statement that such contracts have been listed as Purchased 
Contracts on Schedule 1.1 (c) to the Asset Purchase Agreement, (b) 
the Debtors' calculation of the amount necessary to cure all 
monetary defaults (the "Cure Amount") for each such Purchased 
Contract, and (c) evidence of the Stalking Horse Bidder's ability to 
provide adequate assurance of performance of such executory 
contracts or unexpired leases. A list of the Purchased Contracts, 
including Cure Amounts with respect thereto, will be posted on the 
Website and updated as modified. The Debtors reserve the right to 
supplement the list of Purchased Contracts and provide additional 
Notices of Assumption and Assignment up to 3 business days prior 
to the closing of the Asset Purchase Agreement (or Modified 
Agreement), and to remove a contract from the list of Purchased 
Contracts at any time up to 3 business days prior to the closing of 
the Asset Purchase Agreement (or Modified Agreement). 

2. Any counterparty to a Purchased Contract shall file and serve on 
the Objection Recipients any objections to the (a) the proposed 
assumption and assignment to the Winning Bidder (and must state 
in its objection, with specificity, the legal and factual basis of its 
objection) and (b) if applicable, the proposed Cure Amount (and 
must state in its objection, with specificity, what Cure Amount is 
required with appropriate documentation in support thereof), no 
later than 4:00 p.m. Eastern Time on _, __ (i.e., 
14 days before the Sale Hearing); provided, however, that to the 
extent the Winning Bidder is an entity other than the Stalking 
Horse Bidder, any supplemental or further objections to the sale to 
the Winning Bidder by a counterparty to a Purchased Contract 
based solely on the ability of the Winning Bidder(s) and/or Backup 
Bidder( s) to perform under any such Purchased Contract shall be 
filed by no later than 12:00 p.m. Eastern Time on _, 
__ (i.e., two (2) days before Sale Hearing). If no objection is 
timely filed and served, (x) the counterparty to a Purchased 
Contract shall be deemed to have consented to the assumption and 
assignment of the Purchased Contract to the Winning Bidder(s) 
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and shall be forever barred from asserting any objection with 
regard to such assumption and assignment, and (y) the Cure 
Amount set forth in the Notice of Assumption and Assignment 
shall be controlling, notwithstanding anything to the contrary in 
any Purchased Contract, or any other document, and the 
counterparty to the Purchased Contract shall be deemed to have 
consented to the Cure Amount and shall be forever barred from 
asserting any other claims related to such Purchased Contract 
against the Debtors or the Winning Bidder(s), or the property of 
anyofthem. 

3. If the Stalking Horse Bidder is not the Winning Bidder at the 
Auction, then within one day after Auction, the Debtors shall send 
a subsequent Notice of Assumption and Assignment (which notice 
will include information regarding the Winning Bidder's adequate 
assurance) to each affected non-debtor party to a Purchased 
Contract identifying the Winning Bidder(s) and publish same on 
the Website so as to provide adequate notice to such affected non-
debtor party. 

22. Pursuant to section 365 of the Bankruptcy Code, a debtor in possession 

may "maximize the value of the debtor's estate" by assuming executory contracts or unexpired 

leases that "benefit the estate" and by rejecting those that do not. See COR Route 5 Co .. LLC v. 

The Penn Traffic Co. (In re The Penn Traffic Co.), 524 F.3d 373, 382 (2d Cir. 2008); Lifemark 

Hosp .. Inc. v. Liljeberg Enters .. Inc. (In re Liljeberg Enters .. Inc.), 304 F.3d 410, 438 (5th Cir. 

2002); Cinicola v. Scharffenberger, 248 F.3d 110, 119 (3d Cir. 2001) (quotations omitted); Ins. 

Co. ofN. Am. v. NGC Settlement Trust (In re Nat'l Gypsum Co.), 208 F.3d 498, 505 (5th Cir. 

2000). Section 365 of the Bankruptcy Code authorizes the proposed assumptions and 

assignments, provided that the defaults under such contracts and leases are cured and adequate 

assurance of future performance is provided. See 11 U.S.C. § 365(t)(2). 

23. The words "adequate assurance of future performance" must be given a 

"practical, pragmatic construction" in light of the proposed assumption. Richmond Leasing Co., 

762 F.2d at 1309; see Texas Health Enters .. Inc. v. Lytle Nursing Home (In re Texas Health 

Enters .. Inc.), Case No. 02-40734, 2003 WL 21770822, 72 Fed. Appx. 122, 126 (5th Cir. July 31, 
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2003); In re PRK Enters .. Inc., 235 B.R. 597, 603 (Bankr. E.D. Tex. 1999). Among other ways, 

adequate assurance may be given by demonstrating the assignee's financial health and 

experience in managing the type of enterprise or property assigned. See In re Bygaph. Inc., 56 

B.R. 596, 605-06 (Bankr. S.D.N.Y. 1986) (adequate assurance of future performance is present 

when prospective assignee of lease from debtor has financial resources and has expressed 

willingness to devote sufficient funding to business in order to give it strong likelihood of 

succeeding; chief determinant of adequate assurance is whether rent will be paid); see also In re 

Vitanza, Case No. No. 98-19611DWS, 1998 WL 808629, at *26 (Bankr. E.D. Pa. 1998) ("The 

test is not one of guaranty but simply whether it appears that the rent will be paid and other lease 

obligations met."). 

24. As set forth herein, the Debtors contemplate that the Purchaser will be 

able to provide adequate assurance of future performance in connection with any assigned 

executory contracts and leases because the Purchaser must submit evidence to demonstrate it has 

the financial wherewithal and ability to consummate the transactions contemplated in connection 

with the sale of the Purchased Assets, including future performance of any contracts or leases. 

Moreover, at the Sale Hearing, the Debtors will provide evidence that all requirements for the 

assumption and assignment of contracts or leases proposed to be assigned to the Purchaser will 

be satisfied. 

Sale of Purchased Assets Under Section 363 of the Bankruptcy Code is Warranted 

25. The Debtors request that the Court approve the sale of the Purchased 

Assets to the Purchaser pursuant to the terms of the Asset Purchase Agreement or the Winning 

Purchase Agreement, as applicable. Ample authority exists for the approval of the proposed sale 

of the Purchased Assets to the Purchaser. Section 363 of the Bankruptcy Code, which authorizes 

a debtor to use or sell assets of the estate other than in the ordinary course of business, free and 
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clear of liens, claims and encumbrances, provides, in relevant part, that "[ t ]he trustee, after notice 

and a hearing, may use, sell, or lease, other than in the ordinary course of business, property of 

the estate." 11 U.S.C. § 363(b)(1). Although section 363 of the Bankruptcy Code does not 

specify when it is appropriate for a court to authorize the use, sale, or lease of property of the 

estate, bankruptcy courts have authorized the sale of a debtor's assets if such sale is based upon 

the sound business judgment of the debtor. Dura Automotive, 2007 Bankr. LEXIS 2764 at *258, 

citing Myers v. Martin (In re Martin), 91 F.3d 389, 395 (3d Cir. 1996); In re Cont'l Airlines. Inc .. 

780 F.2d 1223, 1226 (5th Cir. 1986); Comm. of Equity Sec. Holders v. Lionel Corp. (In re 

Lionel Corp.), 722 F.2d 1063, 1070 (2d Cir. 1983); In re Abbotts Dairies of Penn .. Inc .. 788 F.2d 

143 (3d Cir. 1986) (implicitly adopting the "sound business judgment" test of In re Lionel Corp. 

and requiring good faith); In re Delaware and Hudson Ry. Co., 124 B.R. 169 (D. Del. 1991) 

(concluding that the Third Circuit adopted the "sound business judgment" test in the Abbotts 

Dairies decision); In re Montgomery Ward Holding Corp., 242 B.R. 147, 153 (D. Del. 1999) 

(same); In re Trans World Airlines. Inc., Case No. 01-00056 (PJW), 2001 WL 1820326, at *10 

(Bankr. D. Del. Apr. 2, 2001). 

26. In the circumstances of valid business justifications, applicable principles 

oflaw attach to a debtor's decision a strong presumption ''that in making a business decision[,] 

the directors of a corporation acted on an informed basis, in good faith and in the honest belief 

that the action taken was in the best interests of the company." Official Comm. of Sub. 

Bondholders v. Integrated Res .. Inc. (In reIntegrated Res .. Inc.), 147 B.R. 650, 656 (S.D.N.Y. 

1990) (holding that the Delaware business judgment rule has "vitality by analogy" in chapter 11, 

especially where the debtor is a Delaware corporation) (quotations omitted). 
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27. The Debtors submit that the sale of the Purchased Assets early in these 

chapter 11 cases is based upon the sound business judgment of the Debtors. The widget and 

doodad market is very competitive, and success in this market requires strong business 

relationships with the few vendors that are able to produce and supply high quality materials in 

the required time periods. The Debtors' management has devoted extensive efforts to cultivating 

these relationships and the success of such relationships has contributed to the Debtors' recent 

operational turnaround and increased success. To build on this operational success, and to 

prevent deterioration of the business, it is necessary for the Debtors' business operations to 

emerge from chapter 11 quickly. Otherwise, the Debtors could lose both vendors and customers, 

which would cause irreparable harm. 

28. To that end, the Debtors, in consultation with its advisors, determined that 

a sale of substantially all its assets was the best course of action to prevent deterioration to the 

value of the Debtors' estates. The sale contemplated herein allows the Debtors' business to 

continue as a going concern, which will result in the continued employment of substantially all 

of the Debtors' employees. To facilitate a sale of the Debtors' assets and provide the Debtors 

with sufficient liquidity to operate during these chapter 11 cases and continue normal business 

operations, the Debtors' prepetition first lien lenders agreed to provide the Debtors with debtor in 

possession financing and act as the stalking horse bidder for the Debtors' assets. Furthermore, 

the sale will benefit the estates because it will enable the Debtors to have the market value of 

their estates, which will provide maximum value on account of their assets. Protracted chapter 

11 cases will only diminish the value of the Debtors' estates. In similar situations, courts have 

approved the sale of all or substantially all of a debtor's assets within the first three months of a 

chapter 11 case. See. e.g., In re Magic Brands. LLC, Case No. 10-11310 (BLS)(Bankr. D. Del. 
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June 24, 2010); In re Spheris. Inc., Case No. 10-10352 (KG) (Bankr. D. Del. Apr. 15, 2010); In 

re Anchor Blue Retail Group. Inc., Case No. 09-11770 (PJW) (Bankr. D. Del. Jun. 30, 2009). 

29. Moreover, as stated herein, the Debtors will provide notice of the sale of 

the Purchased Assets to interested parties and the Debtors believe that the aforementioned notice 

procedures are reasonable and adequate under the circumstances. At the Sale Hearing, the 

Debtors will provide evidence that the sale price for the Purchased Assets is fair and reasonable 

as being the highest or best offer received for the Purchased Assets after such assets are actively 

marketed by the Debtors' financial advisors. Accordingly, the Debtors request that the Court 

approve the proposed sale of the Purchased Assets to the Purchaser. 

Sale of Purchased Assets Free and Clear of Liens, Claims, and Encumbrances 

30. In the interest of attracting the best offers, the Debtors request that the sale 

of the Purchased Assets to the Purchaser be free and clear of any and all liens, claims, and 

encumbrances in accordance with section 363(f) of the Bankruptcy Code, with any such liens, 

claims, and encumbrances paid to the secured creditors and/or attaching to the proceeds of the 

sale of the Purchased Assets. 

31. Pursuant to Section 363(f) of the Bankruptcy Code, a debtor may sell 

property free and clear of liens, claims, and encumbrances if one of the following conditions is 

satisfied: 

(i) applicable nonbankruptcy law permits sale of such property free 
and clear of such interest; 

(ii) such entity consents; 

(iii) such interest is a lien and the price at which such property is to be 
sold is greater than the aggregate value of all liens on such 
property; 

(iv) such interest is in bona fide dispute; or 
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(v) such entity could be compelled, in a legal or equitable proceeding, 
to accept a money satisfaction of such interest. 

11 U.S. C. § 363(f). Because section 363(f) of the Bankruptcy Code is written in the disjunctive, 

satisfaction of any one of its five requirements will suffice to permit the sale of the Purchased 

Assets "free and clear" ofliens and interests. Dura Automotive, 2007 Bankr. LEXIS 2764 at 

*262-63; In re Kellstrom Indus .. Inc., 282 B.R. 787, 793 (Bankr. D. Del. 2002). 

32. The Debtors submit that the sale satisfies one or more of the factors in 

section 363(f) of the Bankruptcy Code. The liens on the Purchased Assets will attach to the 

proceeds of the sale, and, in the instance that the proceeds are less than the liens, it is market 

proof that the holders of the liens are under-secured. Accordingly, a sale of the Purchased Assets 

to the Purchaser, free and clear of all liens, claims, and encumbrances satisfies the statutory 

prerequisites of section 363(f) of the Bankruptcy Code. 

The Purchaser Should Be Afforded All Protections 
Under Section 363(m) as a Good Faith Purchaser 

33. The Debtors further request that the Purchaser be entitled to all protections 

in section 363(m) of the Bankruptcy Code as a good faith purchaser of the Purchased Assets. 

Section 363(m) of the Bankruptcy Code protects the sale of a debtor's property to a good faith 

purchaser, notwithstanding that the sale conducted under section 363(b) of the Bankruptcy Code 

is later reversed or modified on appeal. Specifically, section 363(m) of the Bankruptcy Code 

provides, 

The reversal or modification on appeal of an authorization under 
subsection (b) or (c) of this section of a sale or lease of property 
does not affect the validity of a sale or lease under such 
authorization to an entity that purchased or leased such property in 
good faith, whether or not such entity knew of the pendency of the 
appeal, unless such authorization and such sale or lease were 
stayed pending appeal. 

11 U.S.C. § 363(m). 
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34. The Debtors submit that the selection of the Stalking Horse Bidder was the 

product of arm's-length, good faith negotiations. The Stalking Horse Bidder agreed to act as a 

"stalking horse" for the Purchased Assets so that the Debtors could continue to solicit competing 

purchasers. Furthermore, the Stalking Horse Bidder, by presenting its bid, created a floor by 

which other competing bids for the Purchased Assets could be judged. Moreover, the Debtors 

submit that the selection of the Purchaser will be the product of arm's-length, good faith 

negotiations in an anticipated competitive purchasing process. Under such circumstances, the 

Debtors intend to request at the Sale Hearing a finding that the Purchaser is a good faith 

purchaser entitled to the protections of section 363(m) of the Bankruptcy Code. In addition, as 

will be further demonstrated at the Sale Hearing, the Debtors believe that the Purchaser should 

be afforded the protections of section 363(m) of the Bankruptcy Code because the Purchaser will 

have, by definition, complied with the Bid Procedures and produced the highest or best offer for 

the Purchased Assets. 

The Stalking Horse Protections Should Be Approved 

35. The Asset Purchase Agreement provides for certain bidding protections 

for the Stalking Horse Bidder. In the event that the Purchased Assets are sold to any person or 

entity other than the Stalking Horse Bidder or for such other reason the Asset Purchase 

Agreement is terminated, pursuant to Section 7.1 of the Asset Purchase Agreement, the Debtors 

agreed to pay the Stalking Horse Bidder reasonable expenses (including, without limitation, 

consultants' and attorneys' fees) incurred in connection with the transactions contemplated by 

the Asset Purchase Agreement, provided that the amount of such reimbursement does not exceed 

$ (the "Expense Reimbursement"). In addition, Section 7.1 of the Asset Purchase 

Agreement provides that the Bid Procedures Order will provide for an initial overbid protection 
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in the amount described in paragraph 11 (b), above, and minimum bid increments thereafter of 

$ __ 

36. In connection with the sale of the Purchased Assets, the Debtors seek 

authorization to pay the Expense Reimbursement in accordance with the terms of the Stalking 

Horse Purchase Agreement. Approval of expense reimbursement and other forms of bidding 

protections in connection with the sale of significant assets pursuant to section 363 of the 

Bankruptcy Code has become an established practice in chapter 11 cases because such bid 

protections enable a debtor to ensure a sale to a contractually committed bidder at a price the 

debtor believes is fair, while providing the debtor with the potential of obtaining an enhanced 

recovery through an auction process. Historically, bankruptcy courts have approved bidding 

incentives similar to the Expense Reimbursement solely by reference to the "business judgment 

rule," which proscribes judicial second-guessing of the actions of a corporation's board of 

directors taken in good faith and in the exercise ofhonestjudgment. See, e.g., In re 995 Fifth 

Ave. Assocs .. L.P., 96 B.R. 24,28 (Bankr. S.D.N.Y. 1992) (holding that bidding incentives may 

"be legitimately necessary to convince a white knight to enter the bidding by providing some 

form of compensation for the risks it is undertaking") (citation omitted); In re Marrose Corp., 

Case Nos. 89 B 12171-12179 (CB), 1992 WL 33848, at *5 (Bankr. S.D.N.Y. 1991) ("[bidding 

incentives] are meant to compensate the potential acquirer who serves as a catalyst or 'stalking 

horse' which attracts more favorable offers"); see also In reIntegrated Resources, 147 B.R. 650, 

65758 (S.D.N.Y. 1992). 

37. Because the Expense Reimbursement provides the types of benefits to the 

Debtors' estate, it should be approved. Without the assurance of the Expense Reimbursement, it 

is unlikely that the Stalking Horse Bidder would have entered into the Asset Purchase Agreement 
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because the Stalking Horse Bidder performed due diligence on the value of the Purchased Assets 

and invested time and money in crafting an offer. Indeed, the Expense Reimbursement served as 

an inducement, encouraging the Stalking Horse Bidder to enter into an agreement it otherwise 

would not have, and the Asset Purchase Agreement will breed competitive bidding at the 

Auction. 

38. Not only will the existence of the Asset Purchase Agreement increase the 

likelihood of competitive bidding at the Auction, but also will the Stalking Horse Bidder 

establish a floor bid, precluding the possibility that the Debtors could receive less than is 

contemplated in the Asset Purchase Agreement. There is no doubt that the existence of the 

Expense Reimbursement encouraged the Stalking Horse Bidder to invest its resources in valuing 

the Purchased Assets, which, as a result of such valuation, will provide that the Debtors' estates 

are more likely to receive the true value of the Purchased Assets. Moreover, after reviewing the 

offer of the Stalking Horse Bidder, the Debtors believe that its bid amount is higher than the 

estimate value that it would gain. 

39. This Court has approved protections similar to the proposed Expense 

Reimbursement as reasonable and consistent with the type and range of bidding protection 

typically approved. See. e.g., In re Datavon, Inc., et al., Case No. 02-38600-SAF-11 (Bankr. 

N.D. Tex. 2002) [Doc. No. 224] (approving 3% break-up fee); In re Mirant Corp., et al., Case 

No. 03-46590 (DML) (Bankr. N.D. Tex. 2004) [Doc. No. 6092] (approving 3% break-up fee) .. 

40. For the foregoing reasons, the Debtors submit that the proposed Expense 

Reimbursement provides an actual benefit to the Debtors' estates. Accordingly, the Expense 

Reimbursement should be approved. 
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The Sale Complies with Section 363(b)(l) of the Bankruptcy Code 

41. Pursuant to section 363(b )(1) of the Bankruptcy Code, the Debtors may 

not sell personally identifiable information if the Debtors, in connection with offering their 

products or services, have a policy prohibiting the transfer of such information and if such policy 

is in effect on the date of the commencement of the case, unless: 

a. such sale is consistent with such policy, or 

b. after appointment of a consumer privacy ombudsman in accordance with 
section 332, and after notice and a hearing, the court approves such sale or such 
lease-

(i) giving due consideration to the facts, circumstances and conditions of 
such sale or such lease; and 

(ii) finding that no showing was made that such sale or such lease would 
violate applicable nonbankruptcy law. 

11 U.S.C. § 363(b)(1). Section 332 of the Bankruptcy Court requires the U.S. Trustee to appoint 

an ombudsman not later than five days before the commencement of the sale hearing. 

42. While the Debtors possess personally identifiable information of its 

customers in connection with their website and have a policy prohibiting the transfer thereof (the 

"Internet Privacy Policy"), the sale of the Purchased Assets to the Stalking Horse Bidder satisfies 

section 363(b)(1)(a) ofthe Bankruptcy Code. The sale of the Purchased Assets contemplated 

herein is consistent with the Internet Privacy Policy because, (i) the privacy policy permits a sale 

on the terms set forth in the Asset Purchase Agreement and defined herein and (ii) pursuant to 

Section 8.7 of the Asset Purchase Agreement, the Stalking Horse Bidder agreed to honor and 

observe any privacy policies of the Debtors in effect on the Commencement Date, which 

includes the Internet Privacy Policy. Thus, sections 332 and 363(b )(1) of the Bankruptcy Code 

are not implicated. 
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The Court Should Waive or Reduce the Periods 
Required by Rules 6004(h) and 6006(d) of the Federal Rules of Bankruptcy Procedure 

43. Pursuant to Interim Rule 6004(h) (formerly Rule 6004(g) of the 

Bankruptcy Rules), unless the court orders otherwise, all orders authorizing the sale of property 

pursuant to section 363 of the Bankruptcy Code are automatically stayed for fourteen days after 

entry of the order. Fed. R. Bankr. P. 6004(h). The purpose of Bankruptcy Rule 6004(h) is to 

provide sufficient time for an objecting party to appeal before the order is implemented. See 

Advisory Committee Notes to Fed. R. Bankr. P. 6004(h). Similarly, Bankruptcy Rule 6006(d) 

stays all orders authorizing a debtor to assign an executory contract or unexpired lease pursuant 

to section 365(t) of the Bankruptcy Code for fourteen days, unless the court orders otherwise. 

44. To preserve the value of the Debtors' estates and limit the costs of 

administering and preserving the Purchased Assets, it is critical that the Debtors close the sale of 

the Purchased Assets as soon as possible after all closing conditions have been met or waived. 

Accordingly, the Debtors hereby request that the Court waive the fourteen-day stay periods 

under Bankruptcy Rules 6004(h) and 6006( d), or in the alternative, if an objection to the sale of 

the Purchased Assets or to the assignment of any contract is filed, reduce the stay period to the 

minimum amount of time reasonably required by the objecting party to file its appeal; provided, 

however, that, the Stalking Horse Bidder is under no obligation to close absent a final order of 

the Court. 

Notice 

45. No trustee, examiner, or creditors' committee has been appointed in these 

chapter 11 cases. The Debtors have provided notice of this Motion by facsimile and/or overnight 

mail to: (i) the U.S. Trustee; (ii) counsel to the agent for the first lien lenders and the Debtors' 

proposed postpetition lenders; (iii) the agent for the second lien lenders; (iv) each of the Debtors' 
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creditors holding the thirty largest unsecured claims (on a consolidated basis); (v) the Internal 

Revenue Service; (vi) all entities known by the Debtors to have asserted any lien, claim, interest, 

or encumbrance in or on the Purchased Assets; (vii) all persons who expressed interest in 

purchasing the Purchased Assets within the last six months; and (viii) counsel to the Stalking 

Horse Bidder. Due to the urgency of the circumstances surrounding this Motion and the nature 

of the relief requested herein, the Debtors respectfully submit that no further notice of this 

Motion is required. 

No Previous Request 

46. No previous request for the relief sought herein has been made to this or 

any other Court. 
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WHEREFORE the Debtors respectfully request entry of the proposed Bid 

Procedures Order and such other and further relief as the Court may deem just and appropriate. 

Dated: -------
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