The Preemption

rovisions of 49 U.S.C.A. § 14501:

AN UNDERUTILIZED DEFENSE TO TORT CLAIMS
AGAINST MOTOR CARRIERS?

The Federal Aviation Admin-
istration Authorization Act of 1994
(“FAAAA”) may have significant, but
unrecognized, ramifications on the
ability of plaintiffs to maintain tort
claims against truck drivers and truck-
ing companies for personal injuries
received in motor vehicle accidents.
The preemption provisions of the
FAAAA, codified in 49 US.C.A.
§ 14501, could provide a dispositive
defense to some tort claims made
against motor carriers. The objective
of this article is to explore the pos-
sibility that § 14501 could be used
to preempt state tort claims against
truck drivers for the negligent opera-
tion of a motor vehicle and claims
against trucking companies for neg-
ligent hiring, training, supervision
and retention of drivers. The latter,
especially, causes significant litiga-
tion expense and liability exposure for
what are often insignificant technical
violations unrelated to the true culpa-
bility of a driver or trucking company
in causing or contributing to a motor
vehicle accident.

Relevant Provisions of

49 U.S.C.A. § 14501

The preemption provision of 49
US.C.A. § 14501(c) is relatively short

and provides, in pertinent part:
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1. General rule. — Except as provided
in paragraphs (2) and (3), a State,
political subdivision of a State, or
political authority of 2 or more
States may not enact or enforce
a law, regulation, or other provi-
sion having the force and effect
of law related to a price, route, or
service of any motor carrier ... or
any motor private carrier, broker,
or freight forwarder with respect to
the transportation of property.!

The statute enumerates three
express exceptions to the preemp-
tion rule: 1) it does not restrict a
state’s safety regulatory authority con-
cerning motor vehicles, state action
concerning route controls, size and
weight limitations, hazardous cargo
or minimum financial responsibility
requirements;” 2) it does not apply to
the intrastate transportation of house-
hold goods;® and 3) it does not apply
to the authority of a state to enact
provisions relating to the price of for-
hire motor vehicle transportation by a
tow truck if such transportation is per-
formed without the prior consent or
authorization of the owner or operator
of the motor vehicle.}

Legislative Intent

One Circuit Court’s survey of the
legislative history of § 14501 found
that Congress “intended to divorce
the motor carrier industry from state
and local economic regulation in
order to provide motor carriers such
as United Parcel Service the same
competitive advantages enjoyed by
air carriers like Federal Express. See,

eg, HR. CONF REP. No. 103-677,
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at 87, reprinted in 1994 U.S.C.C.A.N.
at 1759 (‘State economic regulation of
motor carrier operations causes sig-
nificant inefficiencies, increased costs,
reduction of competition, inhibition
of innovation and technology and
curtails the expansion of markets... .
The sheer diversity of these regulatory
schemes is a huge problem for national
and regional carriers attempting to
conduct a standard way of doing busi-
ness.).”” The United States Supreme
Court later described “Congress’
overarching goal as helping assure
transportation rates, routes, and ser-
vices that reflect ‘maximum reliance
on competitive market forces, thereby
stimulating ‘efficiency, innovation,
and low prices,’ as well as ‘variety’ and
‘quality.”™®

Constitutionality

The preemption provisions
of § 14501 have been found to be
within Congress’ authority under the
Commerce Clause.” This issue was dis-
cussed extensively by the Tenth Circuit
in Kelley v. United States,® wherein
the attorneys general of Michigan
and Kansas, the International
Brotherhood of Teamsters, and sev-
eral other organizations filed an action
for declaratory and injunctive relief,
arguing that § 14501(c) was uncon-
stitutional’ One of their arguments
was that the statute violated the
Commerce Clause.® The Kelley court
recognized that the United States
Supreme Court, in United States w.
Lopez,' identified three broad cat-
egories of activity that Congress may
regulate under the Commerce Clause:
(1) ‘the use of channels of interstate
commerce’; (2) ‘the instrumentalities




of interstate commerce or persons
or things in interstate commerce;
and (3) ‘activities that substantially
affect interstate commerce? With
respect to the third category of activ-
ity, the Lopez court emphasized it had
repeatedly ‘upheld a wide variety of
congressional Acts regulating intra-
state economic activity where [it had]
concluded that the activity substan-
tially affected interstate commerce?
The Tenth Circuit in Kelley, after first
noting Congress made express find-
ings in § 14501(a) that state regulation
of intrastate motor carrier activities
substantially affects interstate com-
merce,* held:

Granted, there are undoubt
edly various state regulations
that affect and pertain only to
purely intrastate motor carrier
activities, and have little or
no effect on interstate com-
merce. Nonetheless, Congress
rationally determined the
regulation of intrastate motor
carrier activities, consid-
ered as a whole, does in fact
impact and impede interstate
commerce.’

This view of the FAAAA preemp-
tion provision being within the
Congress’ Commerce Clause power
was described with more clarity by
the Ninth Circuit in Tocher v. City of
Santa Ana:'

Section 14501 preempts state
or local regulation of motor
carriers. This court has previ-
ously recognized automobiles
to be instrumentalities of
commerce even when used
solely for intrastate pur-
poses. See United States w.
Randolph, 93 FE3d 656, 660
(9th Cir.1996). That view
seems to be shared universally
among federal courts. See,
e.g., United States v. Cisneros,
203 E3d 333, 340 n. 4 (5th
Cir.2000) (cataloging federal
case law on whether an auto-
mobile is an instrumentality of
commerce). Because a motor

carrier is defined under the
FAAA as “a person providing
motor vehicle transportation
for compensation,” see 49
US.C. § 13102(12) (empha-
sis added), § 14501 is within
Congress' Commerce power
because it regulates an instru-
mentality of commerce."”

The additional attack on the
constitutionality of § 14501(c) in
Kelley was that it violated the Tenth
Amendment which provides “[t]he
powers not delegated to the United
States by the Constitution, nor pro-
hibited by it to the States, are reserved
to the States respectively, or to the
people.”® This argument was likewise
unsuccessful. The Kelley court cited
the United States Supreme Court rul-
ing that “[iln a case . . . involving the
division of authority between federal
and state governments,” the inquiries
under the Commerce Clause and the
Tenth Amendment “are mirror images
of each other”® Therefore, even if
§ 14501(c) intrudes upon a domain
traditionally left to the states, it is
constitutional as long as it falls within
the commerce power.?

Broad Scope of § 14501
Preemption

The United States Supreme Court
has frequently enunciated the general
rule regarding federal preemption of
state laws:

As is always the case in our

pre-emption jurisprudence,

where “federal law is said to
bar state action in fields of
traditional state regulation,

. we have worked on the
‘assumption that the historic
police powers of the States
were not to be superseded by
the Federal Act unless that
was the clear and manifest
purpose of Congress.””?!

Despite this general rule, the
Supreme Court concluded, in Rowe v.
New Hampshire Motor Transp. Ass'n,?
that preemption under § 14501(c)(1)
is broad and farreaching.”® In Rowe,

carriers of property challenged certain
provisions of Maine’s Tobacco Delivery
Law, claiming federal law preempts
several sections of Maine’s statute.®
The United States District Court for
the District of Maine granted sum-
mary judgment for the associations,
ruling that the provisions at issue were
preempted by the FAAAA? The
First Circuit affirmed that ruling
and Certiorari was granted.”

In affirming the First Circuit, the
Rowe court relied on its previous rul-
ing in Morales v. Trans World Airlines,
Inc.,” a decision interpreting identical
preemption language from the Airline
Deregulation Act of 1978, 49 U.S.C.A.
§8 1302(a)(4) and 1302(a)(9).® In
explaining the scope of preemption of
§ 1302, the Morales court determined
that: 1) “[s]tate enforcement actions
having a connection with, or reference
to” carrier “rates, routes, or services'
are pre-empted;™° 2) such preemption
may occur even if a state law’s effect
on rates, routes or services “is only
indirect;” 3), in respect to preemp-
tion, it makes no difference whether
a state law is “consistent” or “incon-
sistent” with federal regulation;? and
4) preemption occurs at least where
state laws have a “significant impact”
related to Congress' deregulatory and
pre-emption-related objectives.

The Rowe court noted that the
Congress that wrote the language
of § 14501 copied the language of
§ 1302 and did so “fully aware” of
the Morales court’s interpretation of
§ 1302** and then applied Supreme
Court precedent that “when judicial
interpretations have settled the mean-
ing of an existing statutory provision,
repetition of the same language in
a new statute indicates, as a general
matter, the intent to incorporate  its
judicial interpretations as well.”

The “Safety Regulation
Authority” Exception

A common argument against
FAAAA preemption is that a state
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action falls within a state’s “safety
regulatory authority” allowable under
§ 14501(c)(2){A). This exception was
analyzed in detail by the United States
Supreme Court in City of Columbus
v. Ours Garage and Wrecker Service,
Inc.¥ The court stated Congress’ clear
purpose when it enacted § 14501 and
the exception of § 14501(c)(2)(A) was
to ensure its preemption of states’ “eco-
nomic regulation” of motor carriers of
property but not restrict the preexist-
ing and traditional state police power
over “safety regulation™ A detailed
discussion of a case-by-case applica-
tion of this rule is beyond the scope of
this article,® but the Second Circuit,
in Loyal Tire & Auto Center, Inc. v.
Town of Woodbury,” enunciated a
test to be applied when determining
whether a state law or action falls
under its safety regulatory authority:

Following Ours Garage, we
no longer consider simply
whether a regulation is reason-
ably related to safety but must
“determine whether, in light of
the legislative body’s purpose
and intent, the regulation
is “genuinely responsive” to
safety concerns. See Tillison
v. City of San Diego, 406 F.3d
1126, 1129 (9th Cir.2005)
(“ITlhe Supreme Court tells
us that our focus in a pre-
emption case like this one
is whether the purpose and
intent of the body passing
the law at issue, whether state
or -municipality, was truly
safety.”)*

State Tort Claim Deemed a
State Enforcement Action

‘In Deerskin Trading Post, Inc. wv.
United Parcel Service of America, Inc.,”
the District Court for the Northern
District of Georgia examined appli-
cable case law concerning preemption
of state tort claims under the Airline
Deregulation Act (ADA)* in deter-
mining the corresponding effect of §
14501 on state tort claims. That court
noted the Circuit Courts, applying
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Morales v. Trans World Airlines, Inc.®
and American Airlines, Inc. w.
Wolens,* had construed the ADA’
preemption provision broadly, and, for
the most part, had “preempted state
law tort actions where the subject
matter of the action related to the
price, route, or service of an airline.”
Consequently, the district court held a
“state law tort action against a carrier,
where the subject matter of the action
is related to the carrier’s prices, routes
or services, is a state enforcement
action having a connection with or
reference to a price, route, or service of
any motor carrier . . . ” and is therefore

preempted by § 14501.%

This ruling was subsequently
followed by the District Court of
Maryland in Mastercraft Interiors, Led.
v. ABF Freight Systems, Inc.*’ and the
Southern District of Ohio in Cerdant,
Inc. v. DHL Express (USA), Inc.*® The
preemption provisions of § 14501 have
further been held to preclude equi-
table claims.®

Preemption of Tort Actions
For Personal Injuries

Opinions from various jurisdic-
tions hold that the FAAAA preempts
state claims for negligence against a
motor carrier, generally. For example,
in Deerskin, above, the Districe Court
for the Northern District of Georgia
held a shipper’s state claims against a
motor carrier for common law fraud,
statutory fraud, negligence, and gross
negligence were preempted by the
FAAAA because those state law
tort actions were “state enforcement
actions” having connection with or
reference to the price, route or service
of a motor carrier.® Although Deerskin
stands for the proposition that a state
negligence action is a preempted state
action, it is based on the factual find-
ing that, at the core of each claim, was
the allegation the carrier inappropri-
ately charged shipper prices based on
dimensional weight of various pack-
ages when the carrier should have
charged shipper prices based on actual
weight of packages® Thus, Deerskin

does not provide specific authority
concerning whether the FAAAA
preempts state law claims for the neg-
ligent operation of a motor vehicle and
claims against trucking companies for
negligent hiring, training, supervision
and retention of drivers.

In Rockwell v. United Parcel
Service, Inc.,2 plaintiff’s son was killed
when he opened a package containing
a pipe bomb and plaintiff was seri-
ously injured. The package containing
the bomb was sent via UPS. Neither
the plaintiff nor her son had any rea-
son to believe the package contained
a bomb.® The complaint sought
to impose liability on UPS and its
employee who delivered the package
through various state tort claims. One
of the bases for the motion to dismiss
filed by UPS and the employee was
that plaintiff’s claims were preempted
under § 14501(c)(1).** The United
States District Court found the plain-
tiff’s claims were preempted because
the complaint regarding UPS’s pack-
age intake and delivery protocol was
inherently a claim against UPS’s
services.”

The Alabama Supreme Court
addressed the issue of FAAAA pre-
emption of state tort claims in 2010
in Weatherspoon v. Tillery Body Shop,*
where an owner of a vehicle deemed
abandoned brought an action against
a towing company which towed and
auctioned his vehicle, alleging neg-
ligence and wantonness, statutory
deprivation of possession, recovery of
chattel in specie, conversion, neg-
ligent and wanton supervision, and
fraudulent suppression.’” In affirm-
ing the trial court’s dismissal of the
owner’s claims, the Alabama Supreme
Court held the claims were preempted
because they related specifically to the
company’s handling of the vehicles
it towed, and expressly sought the
enforcement of state laws related to
duties owed stemming from the trans-
portation of property.® Again, while
Weatherspoon holds that the FAAAA
can preempt state tort actions based
on negligence, it does not expressly




address whether those preempted neg-
ligence actions include claims for the
negligent operation of a motor vehicle
or negligent hiring, training, supervi-
sion and retention of drivers.

The only opinion the author has
found discussing the interplay between
§ 14501 and automobile negligence
claims is the very recent decision of
the United States District Court for
the Middle District of Tennessee in
Owens v. Anthony,” a case which
arose from a motor vehicle accident in
which a tractor-trailer collided with a
vehicle driven by Owens, causing him
severe personal injuries.® Defendant
C. H. Robinson Worldwide, Inc.
moved to dismiss Owens’ claims
against it, arguing that his common
law negligence claims were preempted
by the FAAAA.®' The district court
rejected Robinson’s argument, but its
reasoning is disjointed. The court first
articulated the issues it was to decide:

Here, the Court must deter-
mine whether Plaintiffs’
common law negligence
claims are “related to” (that
is, have a connection with)
a price, route or service of
Robinson with respect to the
transportation of property.
Even if Plaintiffs’ claims have
such a connection, the Court
must determine whether such
claims are “saved” under the
safety regulatory authority
exception. In other words, the
Court must decide whether
personal injury negligence
claims are preempted by
the FAAAA under these
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However, the court never made
a specific finding that an automobile
negligence claim did not relate to a
Robinson service. Rather, it made
the blanket statement: “The Court
agrees with the numerous courts
which have found that personal injury
negligence claims are not preempted
by the FAAAA.S The court relied
primarily on Jimenez—Ruiz v. Spirit
Anrlines, Inc.® and its survey of federal

opinions discussing how various courts
interpret the term “service” because
“[tlhe ADA does not define the term
‘service,” nor has the Supreme Court
interpreted it.”® All of the opinions
cited in Jimenez—Ruiz involve the well-
developed case law concerning tort
claims against airlines and the effect
of the ADA’s preemption provisions.
None of them discuss the FAAAA
and its preemption of tort claims
against motor carriers or drivers.®

The district court in Owens took
a restrictive view of the definition
of “service” and cited those opinions
in Jimenez—Ruiz which supported its
conclusion. The court did not discuss
those circuits, namely the Second,
Fourth, Fifth, Seventh and Eleventh,
which have adopted a much broader
definition.®” Further, the court in
Owens found the FAAAA did not
preempt state tort claims because
“the negligence issues presented here
involve highway safety which has been
expressly exempted from the preemp-
tion statute.® Yet the court cites no
authority for that finding and makes
no mention whatsoever of the analysis
to be applied in determining whether
a state action is truly done under the
“safety regulatory authority” exception
mandated by Ours Garage and Loyal
Tire, above.

Practical Considerations in
Asserting § 14501 Preemption

Preemption, in general, should be
specifically pleaded as an affirmative
defense.” Failure to plead it as an
affirmative defense may result in its
waiver, but courts have held if the
failure to assert an affirmative defense
does not result in surprise or unfair
prejudice to the opponent, the failure
will not be fatal.® The party claiming
FAAAA preemption has the burden
of proof initially but, once a party
establishes that a general preemption
does apply, the burden of proving
the action falls within an exception
to the FAAAA preemption shifts to
the opposing party.”! State courts as
well as federal have the jurisdiction

to find a state action is preempted.”?
§ 14501 does not create a separate
cause of action and cannot be enforced

through 42 U.S.C.A. § 19837

Conclusion

As established above in Deerskin,
Mastercraft and Cerdant, the pros-
ecution of a state tort action can be
considered as much a “state enforce-
ment action” as the adoption of a
statute or regulation. Case law is
replete with opinions that have ruled
state tort actions such as negligence,
gross negligence and fraud can be
preempted by § 14501, and some
jurisdictions have even preempted
equitable actions as well. However,
until Owens, above, it does not appear
the issue of preemption of state tort
actions for the negligent operation of
a motor vehicle or negligent hiring,
training, supervision and retention of
drivers has been discussed.

In any determination of whether
such motor vehicle accident tort
claims are preempted by § 14501,
the obvious inquiry is whether the
tort claims relate to “price, route or
service” of a motor carrier. Using this
template, it would seem difficult to
convince a court that a general claim
against a truck driver for the negligent
operation of a motor vehicle would
be preempted. Despite the policy that
FAAAA preemption is to be broad in
scope, a valid argument can be made
that such tort claims are not related
to a motor carrier’s service, but are
rather the adjudication of duties and
responsibilities every driver of a motor.
vehicle has to others lawfully using
the roadways. The fact that the vast
majority of motor vehicle negligence
claims do not involve motor carriers
indicates the purpose of an automaobile
negligence lawsuit does not “relate” to
a motor carrier’s service. ‘

A much stronger argument can be
made that tort claims against motor
carriers for negligent hiring, training,
supervision and retention of drivers do
indeed relate to a motor carrier’s ser-
vice. Such claims typically involve a
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torturous examination of existing fed-
eral and state statutes and regulations
affecting motor carriers in plaintiffs’
hopes of finding some technical vio-
lation to use as evidence supporting
their claims. In essence, in defending
negligent hiring, training, supervision
and retention claims, a motor carrier
is defending its compliance with exist-
ing statutes and regulations. This is
the very definition of “relating to a ser-
vice.” Furthermore, despite originating
in common law, the objective behind
negligent hiring, training, supervision
and retention claims is to influence
and modify the behavior of motor
carriers in the management of their
drivers. They seek to impose standards
on a motor carrier of which drivers
to hire, how it is to train its drivers,
how it is to monitor their behavior,
and when it should terminate a driver.
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